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SACRAMENTQO, CALI FORNI A
THURSDAY, FEBRUARY 24, 2000, 9:00 A M
---000---

H O BROMW. Bring the hearing to order

M. Cook, you are up on direct.

MR COOK: M. Brown, | would like to present an
openi ng statenment and begin here.

H O BROM: Yes, sir.

MR COOK: | would Iike to point out that the Yuba
County Water Agency is in continuing violation of its 1965
agreenent with the California Departnent of Fish and Gane.
The agreenent is identified as the Lower Yuba County Fishery
Managenment Pl an of February 19 -- or it is in that plan at
Page 185, and it was DFG Exhi bit Nunber 26 in the '92
heari ng.

The agreenent is violated at Daguerre Point Dam It
specifically requires the Yuba County Water Agency to make
rel eases from Engl ebri ght Reservoir to naintain mninum
flows in the Yuba River inmediately bel ow Daguerre Poi nt Dam
for the maintenance of fish life. It contains two mgjor
conditions which nust be net by the Yuba County Water Agency
whi ch foll ow

One, the flows shall be in addition to rel eases nade to
satisfy existing downstream water rights.

And two, it shall be neasured over the crest of
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Daguerre Point Dam and through the fishways at that dam

The 1992 hearing record and the evidence to be
presented in this hearing will establish the follow ng:

There is no gauge to neasure the flows across the
Daguerre Point Dam either at or near the dam

Two, it is not possible to neasure the flows over the
crest of the dam and through the fishways at the dam as
required by the agreenent. There are tinmes when no water
passes over the crest of the damand only a relative trickle
passes through the fish | adder

The nearest downstream gauge identified as the
Marysvill e gauge is |l ocated about five mles downstream from
Daguerre Point Dam By the tinme the nain channel of the
Yuba River passes the Marysville gauge, substantial turbid
and warm wat er percol ates and fl ows out of the Gol dfields
and has been added to the river bel ow the dam but before
the Marysville gauge. There is no further flow gauge in the
river bel ow the Marysville gauge.

Yet there are a nunber of mles between the Marysville
gauge and the nouth of the river as it enters the Feather
And yet there are nunerous private diversions downstream of
Marysvill e gauge without a river gauge to neasure those.

The Yuba County Water Agency's operation of the South
Canal -- when | say South Canal, there was a little

confusion apparently. The South Canal is identified on one
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of the Board's exhibits in '92. | don't have the nunber
handy here. But there is a North Canal and a South Cana
com ng out of the Daguerre Point Dam diversion, out of its
reservoir, one headed north and one headed south. For
convenience | think it has been referred to that nany
times. | don't think there is any real confusion there by
calling it South Canal. It is easy for me and he can
identify it as the evidence cones in.

The Yuba County Water Agency's operation of the South
Canal out of Daguerre Point Dam Reservoir permts spawni ng
salmon to enter the Yuba Goldfields and directs their
offspring to follow the current in the South Canal to their
death in the irrigated fields.

A flashboard dam and a bypass channel is used to direct
wat er out of the South Canal and back into the river for the
purpose of controlling the elevation of water in the South
Canal. And it diverts the water into the river bel ow
Daguerre Point Dam The bypass channel has all owed spawni ng
salmon to enter the Coldfields and the South Canal. Sone of
t he sal nron has spawned in the channel. Their offspring --
that is the diversion channel itself. Their offspring are
subject to nortality fromheat and predation. O hers have
entered the South Canal and have travel ed upstreamin the
ol dfi el ds to spawn.

When the young start the downstream migration, they
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reenter the South Canal and are attracted to the deadly
current. The Daguerre Point Reservoir inlet into the South
Canal is not the correct point of diversion for any water
diverted by the Yuba County Water Agency under its permt
fromthe Water Board

The underflow fromthe Yuba R ver percol ates through
the cobbles in the Gol dfields above the South Canal
resulting in substantial river flows. These flows enpty
into the South Canal during its course through the
ol df i el ds and bel ow the entry point fromthe Daguerre Point
Dam The flows are over and above the flows entering the
canal at Daguerre Point Reservoir. The five cubic feet per
second flows bel ow Bul |l ards Bar Dam neasured at the existing
Col gate Dam which is |located a few yards bel ow the Bul |l ards
Bar Dam conplies with the DFG 1965 agreement. However, the
flows do not nmeet the basic provisions of Section 401 of the
federal Clean Water Act. Sufficient flows are necessary to
mai ntain water quality and aquatic species.

The evidence will show that the riverbed bel ow the dam
is dry for the nost part. There are unconnected pool s of
wat er, but no continuous flow below the dam The nini mum
flows are not sufficient to provide a stream of surface
wat er connecting the ponds. The river remains starved for
wat er for about seven miles downstream when Bul | ards Bar

water finally leaves its tunnel and pin stop and is returned
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to the river through the Col gate Power house, a short
di stance above the Engl ebri ght Reservoir.

The provisions of Public Resources Code Section 5937
and the public trust require an order that increases the
fl ows across Daguerre Point Dam or at |east neasures the
flow Due to the turbidity and increased water tenperatures
entering the river fromthe Goldfields, the water quality
and fl ows should be checked at Marysville gauge, as well.
Marysvil |l e gauge fl ows, however, should not be used as a
nmeasure of the flows across the Daguerre Point Dam  Under
Section 401 of the federal C ean Water Act, the flows bel ow
Bul l ards Bar Dam need to be at a sufficient anbunt to ensure
the water quality and health of the aquatic species in the
Yuba River.

The Yuba County Water Agency should be ordered to
operate the South Canal in a manner that will prevent
spawni ng anadromous fish fromentering the Yuba Gol dfi el ds,
and it should be ordered to operate the South Canal in a
manner that will prevent South Canal diversion flows from
reentering the river. The South Canal point of diversion
shoul d be changed to the | ocation where the South Canal
exits the Yuba Gol dfi el ds.

For testinmony | will be presenting M. Bill Calvert,
and then I will be testifying nyself. To avoid confusion,

| hope, M. Baiocchi has kindly consented to ask questions
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of me as a witness. | have, for the purpose of convenience,
witten themout, and | think that we can make it at |east
partially understandabl e.

And so | will first then call M. Calvert, if he could
cone to the table.

---000---
DI RECT EXAM NATI ON BY WALTER COOK
BY MR, COXX

MR COOKX: Didyoutestify yesterday? You have been
swor n?

MR. CALVERT: Yes.

MR. COOK: And you have submitted witten testinony for
t hese proceedi ngs?

MR. CALVERT: Yes.

MR COOK: Is that testinobny correct and accurate?

MR. CALVERT: Yes.

MR COOK: | don't think | asked you. Wuld you state
your full name and your place of residence.

MR CALVERT: WIliam Ooit Calvert, 6450 Hanmonton
Road, Marysville, California 95901.

MR. COOK: Wuld you state the |ocation of your
residence in relation to the Yuba R ver and the Yuba
Gol dfi el ds?

MR. CALVERT: | would like to explain. | call it the

Lower Yuba River, but from Parks Bar down to Daguerre Point
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Dam | call that the upper section, and from Daguerre Poi nt
on | call that the lower section, to the extrenes to the end
of the Goldfields. So when | refer to the Upper Yuba, | am
tal ki ng about the part between Daguerre Point Dam and Parks
Bar Bri dge.

So ny residence is about hal fway between Daguerre Point
Dam and Parks Bar Bridge.

MR COOK: And is --

MR. CALVERT: And is located in what they call the Yuba
Gol df i el ds.

MR. COOK: Now, M. Calvert, for convenience of your
testinmony, for illustrating your testinony, we prepared a
overlay, an overhead, clear nap, which is a schematic of the
Yuba River in the area of the Goldfields and its operation
and flows, which is not according to scale, but which I
bel i eve you may agree accurately shows the flows and the
general schematic of the Yuba Gol dfields and the Yuba River.

MR. CALVERT: Yes. W drew that up so it would be
hel pful to identify exactly what we are | ooking at, and we
can all be on the sane page of what we are tal ki ng about.

MR COOK: | will put this on the overhead right now.

H O BROM: Does it have an exhibit nunmber?

MR, COOK: No, it doesn't, M. Brown.

Was that M. Frink that asked the question?

MR, FRI NK: M. Brown.

CAPI TOL REPORTERS (916) 923-5447 478



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, COOK: No, it does not. | would like to have an
exhibit number. | could -- | had previously exhibits in
'92. So to keep from confusion, perhaps this one could be
called AAA. Wuld that be satisfactory?

MR. MONA: If you wish, that is fine.

MR FRINK: | believe M. Mna prepared an exhibit |ist
and did assign exhibit nunbers for what you have in for this
heari ng.

I's that correct, M. Mna?

And those nunbers and exhibit nanes are so far?

MR. MONA:  We have Cook-A, Cook-Q Cook-N, Cook-O and
Cook-1. So we can probably nunber this next one Cook- 2.

MR, COOK: Whatever is fine as far as | am concerned.
Those other nunmbers or those other letters related to the
1992 exhibits. This one, of course, is something we just
pr epar ed.

MR FRINK: Excuse nme, one nore clarification. Al
these exhibit nunbers are for this hearing. W are putting
an S and a dash in front of the label of the party and the
nunbers. So all the nunbers M. Mna just read woul d have
an S and a dash before them

MR. COOK: That is fine, and thank you very much.

M. Calvert, do you see what m ght be a channel
called, | think, the Yuba River main stem | believe it says?

MR. CALVERT: Yes.
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MR. COOK: Do you see that?

MR. CALVERT: Yes.

MR. COOK: That represents the Yuba River on this plat.
And can you tell the direction of flow on --

MR CALVERT: It would be to the bottom of the --

MR COOK: Fromthe top to the botton?

MR. CALVERT: Fromthe top to the bottom yes.

MR. COOK: Perhaps, M. Mna, do you by any chance have
a pointer? | amsorry | didn't bring one fromChico. |If
anyone has a pointer, it nmight be helpful. | would sure
appreciate it.

Can you point out, M. Calvert, the location of where
the Daguerre Point Damis shown on that schematic?

MR. CALVERT: Can | approach the map?

H O BROAN. You may.

MR. CALVERT: This woul d represent Daguerre Point Dam
It is a double draw line on the main stem of the Yuba
Ri ver.

MR, COOK: | believe it has an identification.

MR CALVERT: It has identification of DPR Dam

MR. COOK: Now, below the dam can you show where the
Yuba River flows?

MR, CALVERT: The Yuba continues to flow to the bottom
of the draw ng.

MR. COOK: Now, above Daguerre Point Dam upstream from
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Daguerre Poi nt Dam - -

H O BROM: Is there a pointer upstairs sonmewhere?
You can ask themto send one down here.

MR. COOK: | forgot mne.

Can we proceed, M. Brown?

H O BROMN. Yes, proceed.

Let's go off the record for a nmonent until we get the
poi nter.

(Break taken.)

H. O BROMWN: Back on the record again.

MR COOK: M. Calvert, upstream from Daguerre Poi nt
Dam inmredi ately upstream it shows a w dening of the river
on that little plat?

MR, CALVERT: Yes, it does.

MR. COOK: \What does that represent?

MR. CALVERT: That represents, | believe, the bypass
area. This would be nore |like an island, and this would be
a bypass area, and the water would fl ow through the gabion
screen into the South Canal and the bypass back into the --
near Daguerre Point Dam at this area.

MR COOK: Wuld that be the reservoir, basically?

MR CALVERT: Yes, it would.

MR. COOK: You pointed out the gabion screen. It is
mar ked as gabi on?

MR. CALVERT: It is marked as gabion.

CAPI TOL REPORTERS (916) 923-5447
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MR. COOK: Wuld you nake a point to that?

That is a |large cobbl estone screen for the purpose of
preventing small fish fromentering the South Canal; is that
correct?

MR. CALVERT: That is my understanding of it, and it
has a screen in the center of it with |arge cobbles and
rocks to protect it.

MR. COOK: Have you ever observed water passing over
the top of that gabion screen?

MR. CALVERT: Yes, | have, during high water
Especially in '"97 it went over. And other times with high
wat er | have gone down and observed it going over the top of
t he gabi on screen.

MR, GALLERY: M. Chairman.

H O BROW: M. Gllery.

MR GALLERY: | didn't understand from M. Calvert's
testimony that he had anything about the flood flows going
over the gabion; is that correct?

MR COOK: In the witten testinony?

MR. GALLERY: Witten testinony.

MR, COOK: | think that is correct, and he is
responding to the previous testinony that has been presented
here the | ast several days.

MR. GALLERY: | would like to nake the objection he

stays within his witten testinbny consistent with said
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di rect exam nati on.

H O BROMN: Thank you, M. Gallery.

That is correct, M. Cook. We try to stay within the
witten testinony and sunmation thereof. W allow for
l[atitude in cross than we normally do in direct. | will
give you sone latitude on this, but try to stay within the
text of the direct so it is a fair approach for the other
attorneys to be prepared to address the direct.

MR COOK: Very well. | hope | don't stray fromthat.
Il will do ny best.

H O BROMN: Thank you.

MR COOK: Well, | believe that your witten testinony
di scusses the South Canal. Wuld you describe or show the
South Canal on that plat?

MR. CALVERT: The South Canal gets its water, some of
its water, through the gabion screen after summer has prett
well started and the irrigation of the rice fields have
started. They open this and fill the South Canal. And it
flows through the CGol dfields through the cobbled area al ong
the canal. It picks up water from east of the canal. The
seepage conmes through and you will see it picking up water
and gaining water as it is going out the south part of the
Gol df i el ds.

MR, COOK: About how far does the South Canal trave

t hrough the Yuba Gol dfi el ds?
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MR. CALVERT: M best estimte would be about two
mles.

MR. COOK: Now, on that little plat there is a marking,
Sout h Yuba, Brophy, and below that is South Canal. |s that
part describing the South Canal ?

MR. CALVERT: Yes.

MR. COOK: Looking upstreamfromthe South Canal, there
is a waterway described on the plat as the Little Yuba.
Woul d you descri be what that is?

MR CALVERT: The Little Yuba, as |'ve called it and
heard it referred to, is seepage fromthe river that percs
t hrough the rocks and goes into the ponds of the Coldfields
above the canal. And to get the water that they were after
back in the '80s, they joined these ponds together to
increase this flowinto the South Canal

The water mainly travels through the historic bed of
the Yuba River. That is this area at one tinme was a stream
of the Yuba River, and it seens that the water tries to get
back to that and percs right into the South Canal and then
goes out past Hamonton-Snartville Road just before
Hamont on- Snartvill e Road and on down to the south county.

MR COOK: At the upper end of that Little Yuba is
there any connection to the main stemof the Yuba River?

MR CALVERT: No, not that | am aware of.

MR. COOK: Have you observed water flowing into the
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Little Yuba?

MR. CALVERT: Yes. There is a pond that has a, what |
woul d call a, huge ampbunt of water that percs through the
rocks. |1've tried to measure the amount, and it's hard. |
don't understand really how to nmeasure the water. But
sonehow you take the width of it. |If it is 15 feet or ten
feet -- let's take a ten feet wide, a foot deep. And the
best | can do is throwa strawinto it and see howlong it
takes it to go ten feet or five feet or whatever. Sort of
use what little math I can use to figure it out. And | cone
up with sonewhere around 20 to 40 cfs.

MR. COOK: Now, have you -- I'Il go to one further
foundati on question.

How | ong have you lived at your present residence?

MR CALVERT: Since Novenber 1974.

MR. COOK: During that tinme have you had an opportunity
to investigate the area of the Yuba Col dfi el ds and Yuba
Ri ver?

MR, CALVERT: Yes. At one time in this area there was
a gentleman that raised trout. M wife actually worked for
himand fed the trout. So | had know edge of all this area
because | would help them feed the fish once in a while.

And |'ve observed the high and low of all of it and
pretty nmuch tenperatures that would affect trout. So I'm

pretty knowl edgeabl e of the ponds, it's cold and warm and so
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forth and the area and the anount of flows that goes
t hr ough.

MR. COOK: Whuld you show the approxi nate | ocation of
what that trout farmwas?

MR. CALVERT: It would be roughly where "seepage" is
witten. Right in here. This is just a stem It wasn't
designed to show the ponds, but it would have been in the
far, upper reaches of this. Right in here.

MR. COOK: And you're pointing generally in the
direction or location of the word "seepage" on that plat?

MR. CALVERT: Yes, yes.

MR. COOK: Have you, during the years that you have
observed this area, observed salnmon in any place on that
Little Yuba River?

MR. CALVERT: Yes, | have. It would have been up --
they placed berns across all the early entryways with roads
going across this, entry roads into the Goldfields. And
they bl ew out during sone years, sone of these below, and it
| et the salnon that came up through this outfl ow channe
that got into the South Canal, would go up and actually
reach about two mles east of the actual canal. And they
woul d go right up to where the water percs through the
cobbl es and | eap up on the cobbles and slide back in.

This happened for two or three years in one particular

time. | would have to say it was around '93, '94; sonewhere
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in that area.

MR COOK: M. Calvert, have you observed the fish
spawni ng in that area that you just described?

MR. CALVERT: Yes.

MR. COOK: Have you observed any juveniles, any
juvenile salnon or steelhead in that area?

MR CALVERT: Yes. | have seen the small fish. And
know t hey were salnon. And | have seen steel head in sonme of
the real shallow pools in this area up through here.

At one tine | saw a fish when the bl ow out dam was out.
It was in the, like February or March, and | reported it as
a spring-run salmon. And M. Bill Mtchell cane out and
checked, and he also confirmed that there was a steel head
and snall salnon in this area. And he al so saw some of the
trout that we had raised previously, and he had identified
those as ldaho trout. He was surprised that he saw this
funny | ooking trout there.

MR. COOK: Are you tal king about the South Canal at the
present tine?

MR. CALVERT: Yes. It was right in the South Canal

MR. COOK: Had you observed juveniles in the Little
Yuba?

MR. CALVERT: Yes.

MR. COOK: Now you nentioned the blow out dam Wuld

you show the | ocation of the bl ow out damon that plat?

CAPI TOL REPORTERS (916) 923-5447 487



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. CALVERT: Would be this right here.

MR. COOK: You are pointing at the area which appears
to be in a Y-shape with several |ines connected to and
adj acent to the South Canal; is that right?

MR. CALVERT: Yes. They have a set of flashboards that
regul ate the I evel of the South Canal. And | guess that is
a fairly expensive setup. So to protect this, they built a
bl ow-out dama little to the south of it and | ower so when
the water gets higher this will blow out and protect their
structure of the flashboards.

But what happens when this blows out, it dewaters this
area in here and the sal nmon that have cone through the
out fl ow channel that spawn here, it just kills them
instantly or it exposes any redds to air and the fry that
can't get out of the rocks.

MR. COOK: Now the flashboard that you nentioned a
m nute ago, is the other branch of that Y. Actually would
be the one -- the branch closest to Daguerre Point Dam is
that correct?

MR. CALVERT: This is closest to Daguerre Point Dam
which is the flashboard?

MR. COOK: Yes.

MR. CALVERT: Yes.

MR. COOK: Have you personally observed salnon in the

area just below the flashboard danf?
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MR. CALVERT: Yes. Every year since 1992 | have
observed sal nbn. '92 was the | argest anmount of sal non that
| ever sawin this area

MR. COOK: Have you observed sal non spawning in that
particul ar area?

MR. CALVERT: Oh, yes. | have observed them spawni ng
all along here and some right in this area, right at the Y.

MR. COOK: Have you observed the -- Strike that.

From your observation would you say there was a grave
area there sufficient for the salnmon that were there to
spawn?

MR. CALVERT: | believe there is. | see them spawning

there, and they are very active, flipping over and beating

themup. Their nest in here, yes. | would think that is
sufficient. |It's probably not really as good as the river,
but, yes, | have seen them spawn.

MR. COOK: Now, below that Y, below the flashboard dam
bel ow t he bl ow-out dam there appears to be a channel that
goes back to the Yuba River; is that correct?

MR. CALVERT: Yes.

MR. COOK: Whuld you show that on the plat?

MR. CALVERT: Well, there is two channels that go back
to the river. This one that is dotted was used for severa
years, and it was allowi ng salnbn in, so they put a culvert

and fish screen at the cul vert. | call it a fish screen
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It is just big nmetal bars on it that they drop down over the
culvert that kept the salnbn out, the |arge sal non. But
smal | er ones and steel head cane on through.

But they dug this a little different, and that becane
the outflow channel for that Y area. And here they put a
rock barrier. They have had -- through the years they have
had a fish screen, a rock barrier, different types of a fish
screen. One's pointed in and debris would stack up on it to
cause a washout around the edges. One tine it rusted so bad
that the sal mon could cone through. Another tinme they built
it so it would open toward the river. But as the debris
canme down, it would just open it and let the salnon in.

MR. COOK: Are you presently discussing the area as
descri bed on that plat as diversion channel ?

MR. CALVERT: Yes.

MR. COOX: Is the flow marker accurately show ng the
direction of flowin that diversion channel?

MR. CALVERT: Yes.

MR. COOK: Have you observed water flowing into the
Yuba River, the main stemof the Yuba River, fromthat
di versi on channel ?

MR CALVERT: Yes, | have.

MR. COOK: Wbuld you descri be any appearance, unusua
appearance, of the water as it enters the channel ?

MR, CALVERT: | have seen it in the sunmer when it's
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fairly clear and at tines in the sunmer when it woul d

di scol or and becone al nost nmuddy to a degree. | have seen
it in high water. Wshed it out. | have observed it in all
ki nds of seasons. So, yes, | amfamliar with the water

t hat goes out that way.

MR, COOK: Nowin relation to the main stemof the Yuba
com ng from bel ow Daguerre Point Dam w th respect to the
clarity of the water and the water conming fromthat
di versi on channel, what is the difference, if any?

MR. CALVERT: Quite a bit. Sonetinmes it has a, |ack of
words, is a mlky color. Oher tines it has a conbination
of milky to a discolored -- | wouldn't call it mnmuddy, but
you coul d see that nud had nmixed with the mlky color. And
it goes into, just pours right into the Yuba R ver. Wen
this damis out, when the bermis it, it tends to clear up
sonme of the discoloration.

MR. COOK: Now, based on your experience in observing
the Gol dfields and the Yuba R ver, do you know of any ot her
entrance through which adult sal mon could enter the
Gol dfi el ds besi des the diversion channel ?

MR, CALVERT: Yes. There is a |ower diversion channel
right at the west end --

MR. COOK: Can you push that up just alittle bit?

MR. CALVERT: Right at the west end of the Gol dfi el ds.

This channel also is -- it acts the same as this one, except
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it has no flashboard or bl ow out dams, just w de open to
the river. | have seen salnon in this area, right in here
right next to the river.

MR. COOK: Do you know if there is a connection between
that | ower diversion channel and the South Canal ?

MR. CALVERT: | really don't know. | suspect there is
because the anpbunt of water you see comi ng out here
sonetimes is low. And | suspect they're using this water to
run sone of the mining operations and --

MR. GALLERY: M. Chairman, | would like to renew ny

obj ection about M. Calvert sticking with what his witten

direct testinony is about. He is now taking about something
that wasn't in his direct testinony at all. And we have had
no chance to look at that. It is kind of getting sonething

new t hat was not --

H O BROM: M. Cook.

MR. COOK: | apologize, M. Brown. | will wthdraw the
guesti on.

H O BROWN: Thank you, M. Cook.

How nuch nore tinme, Ernie?

MR, MONA:  Three nminutes.

MR. COOK: Now, M. Calvert, have you observed the bed
of the north fork of the Yuba River below Bull ards Bar Danf

MR, CALVERT: Yes, | have.

MR. COOK: And would you describe the water flows bel ow
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Bul | ards Bar Danf
MR. CALVERT: | went on a tour that the Water Agency

invited us on. And at the bottom of Bullards Bar there was

a seepage pipe that had water coming out of it. | don't
know how much. | believe soneone asked, and they said at
the tine it was sone -- between three and five cfs cones to
mnd. | don't know whether that is exact or not. And

anot her small pipe that had sone water conming out of it.

And it fornmed a pool at the base of the dam Then you
would go a little ways downstream There was not hi ng but
just cobbles and dry rocky bottom and then anot her pool was
there. They were not joined by any streamthat | could
see.

And basically that is what | noticed at the base of the
dam

MR. COOK: Thank you very nuch, M. Calvert.

Wul d you like cross-exam nation, M. Brown, of this
i ndi vidual or would you like to wait until my case is
conpl et ed?

H O BROMN: Let's conplete your testinmony. Then if
you would like, we'll do you as a panel

MR COOK: Very well. Thank you.

I will ask M. Baiocchi if he can ask the witten
guesti ons.

H O BROMW: Al right, M. Baiocchi
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MR. BAIOCCHI: Have one question

H O BROMN: Yes, sir.

MR. BAIOCCHI: After M. Cook puts on his testinony,
would it be fair and reasonable that Walter, in case there
is objections or whatever, that he can act as his own
counsel; is that fair?

H O BROM: That is fair.

MR. BAI OCCHI: Thank you.

Wal ter, have you taken the oath yet?

MR COOK: No, | have not, M. Baiocchi.

(Cath adm nistered by H O Brown.)

MR. BAIOCCHI: M. Cook, have you reviewed a copy, a
true copy, of your testinony?

MR, COOX: Yes, | have.

MR. BAIOCCHI: |Is that a true copy?

MR COOK: Yes.

MR. BAIOCCHI: Please state your nane and address.

MR COOK: M nane is Walter Cook. | reside at 42
Nor t hwood Conmons in Chico, California. ZIP code, 95973.

MR. BAIOCCHI: What is your business or profession?

MR COOK: I'ma retired attorney.

MR. BAIOCCHI: Pl ease describe your background and
| egal experience.

MR. COOK: | was previously enployed by the State Lands

Conmi ssion as staff counsel, assigned to issues involving
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state ownership in a sovereign capacity of the |ands
under | yi ng navi gabl e wat erways, the public trust and public
rights of access and easenents on and to its waterways.

In addition to legal responsibility, | supervised a
task force assigned to public ownership problenms in the San
Franci sco Bay area, which included tidal officers, rea
estate agents, surveyors and draftsmen.

MR. BAI OCCHI: Thank you.

What is your knowl edge and experience relating to the
Yuba Ri ver bel ow Bullards Bar Dam and the Yuba Gol dfi el ds?

MR. COOK: M observations of the Lower Yuba River and
t he Yuba CGol dfields, since nobving to Chico in 1994, have
been sonewhat reduced. However, prior to that | spent a
great deal of time in the area and becane intimtely
famliar with the river, the CGoldfields and their character
fisheries, watercourses dams and Yuba County Water Agency
di versions. Canoeing the river has been a favorite pastine
of mne. | have paddled the river fromParks Bar to
Hal | wood as nmany as 25 tines in a given year. | have
paddl ed the river both sumer and wi nter, including sal nbn
spawni ng peri ods.

MR. BAIOCCHI: How famliar are you with the Bull ards
Bar Danf?

MR, COOK: |'ve been to Bullards Bar Dam on numnerous

occasions. On June 18, 1991, | hiked down the road to the
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base of the dam | wal ked past the old dam and down to the
riverbed a couple hundred yards or so. |In addition, I
participated in the group observation of Bullards Bar Dam as
part of the Water Board hearing, including to the base of
the dam So, | have been to the base of the damtwi ce.

MR. BAI OCCHI: Thank you.

Are you familiar with the mnimumfl ow requirenments at
the base of the dan®

MR. COOK: Yes. They are five cubic feet per second.

MR. BAIOCCHI: Wuld you describe the flows you have
observed when you were at the base of the danf

MR COOK: The mininmumflows established for areas
bel ow Bul | ards Bar Dam are obviously inadequate. At the
time of ny visit there was no conti nuous above surface river
flow bel ow the dam There were pools of water, but there
was no connecting stream between them except for the pools,
the small river flowis located within the rocks well bel ow
the surface.

In addition | pointed out that | took a photograph of
the Yuba River streanbed bel ow the base of Bullards Bar Dam
The photo was subnmitted with ny testinony at the 1992
hearings as Exhibit A A copy was attached to ny witten
testinmony presented for this hearing. And | intended to
bring an enlarged copy but it remains in Chico,

unfortunately.
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At about the tinme of the photo there was a substanti al
flowinto the dam Wthin a few days of my photograph bel ow
the dam | observed the water flowing into Bullards Bar Dam
on the South Fork, which did not include water coning from
the Mddle Fork and the Oregon Creek. But there was a very
substantial flow. | couldn't tell you the cubic feet per
second, but it certainly was a very heavy flow It was
sonething that I wouldn't want to try to swimacross. |
don't think I could make it.

At about the tinme of the flow there was a substanti al
flow, but apparently nmost of it after it got into the dam
was diverted through the tunnel for power generation at the
Col gat e Power house, which is |ocated about seven niles
downst r eam

MR. BAIOCCHI: M. Cook, you neant at or about the tine
of the photo?

MR COOK: Yes, sir.

MR. BAIOCCHI: Have you observed fl ows bel ow t he dam on
ot her occasi ons?

MR COOK: Yes, | have.

MR, BAI OCCHI: Pl ease descri be.

MR COOK: | visited the dam on numerous occasi ons.
Every tine | drive over the dam| stop, wal k along the fence
and | ook down to the riverbed. | have never seen the

riverbed below the damwhen it didn't look like it did the
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time that | was at the base of the dam In fact, on the
orientation visit to the damon the 15th of this nmonth, the
entire group drove to the base of the dam and the sane
conditions were observed at that tine.

MR. BAIOCCHI: Have you ever visited the Daguerre Point
Dam and the North and South Canal s?

MR. COOK: Yes, nany tinmes.

MR. BAIOCCHI: Wuld you pl ease descri be Daguerre Poi nt
Dam and the South Canal and their operations?

MR COOK: If | may use the plat on the overhead. The
Daguerre Point Damis operated as a diversion dam River
water is diverted out of the main channel of the river by
the Yuba County Water Agency fromthe danmis reservoir, the
area i medi ately above the Daguerre Point Dam into canals,
both to the north and to the south of the current
riverbed. And that would be i medi ately above Daguerre
Point Damthere is two |lines showing a canal headed to the
north and on the other side of the reservoir just above the
Daguerre Point Damis the South Canal headed in the opposite
direction.

The South Canal is blocked off as it |eaves the
reservoir by a rock gabion fish screen which is intended to
prevent fish passage out of the nmmin channel of the river
and down the South Canal. A transparency of Exhibit Q

which | used yesterday, and because | think this is nore
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understandable. | will not be using it today. | think this
present plat is nore easy to understand.

Daguerre Point Damis shown at the left niddle of
Exhibit Q Fromthere the South Canal traverses the
ol dfields to the right. It goes past the town of
Hanmmont on, which is a mle or so downstream on the South
Canal. And thence on its course to its exit fromthe
ol dfields to the head gates of the delivery of the water
into the South Yuba. | believe it is the South Yuba-Brophy
Channel, called at that point, and the water users to the
south. So it heads into the, for the purpose of irrigation
due south of the river.

Flowing into the South Canal is another nmajor waterway,
which parallels the current riverbed. It is shown as coning
fromthe top of the map, of the plat. At its inception its
entire flow percol ates out through the rocks of the dredger
tailings without a direction connection to the plain river
channel. It constitutes a substantial streamuntil it
finally reaches the South Canal

| can't tell you the cubic feet per second, but it
perhaps -- nmy guess would be about a quarter of the size of
the main channel itself. | personally observed on a nunber
of occasions the headwaters of this particular stream that
is called the Little Yuba and that particul ar stream begins

when you observe water flowi ng out of the rock
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cobbles. There is no connection to the river, to the
mai nstream of the river, merely water flow ng out of cobbles
formng this substantial stream

| believe the Yuba County Water Agency's permts to
appropriate water, designated the entry point of the South
Canal as the point of diversion. However, fromExhibit Q
it is clear that |large amounts of river water pass into the
Sout h Canal fromthe internal stream| have nmentioned, that
is the Little Yuba, and from seepage flows into the cana
along its course to the Coldfields.

The true point of diversion of all the water that
enpties out of the Goldfields in the South Canal is where
the South Canal exits the Goldfields, because it is a
continui ng anount of water flowing into the canal from
there. About a quarter of a mle down the South Canal from
the Daguerre Point Dam Reservoir there is a seasonal check
structure with flashboards which control the water level in
the South Canal. By adding cross -- flashboards the water
| evel can be raised or by renoving flashboards it can be
| ower ed.

This leads into a bypass channel which is described on
the plat here as the diversion channel, which flows at about
an average, ny guess, is, based on conversations with M.
Wlson, | believe ny estimate at this tinme is 75, perhaps,

to a hundred cfs. And it flows to its outfall back into the
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Lower Yuba River channel. There has been in the past an
i neffective screen which is located just above the outfall,
and | amreferring to that itemor structure just before the
di version canal enters the Yuba R ver nmain stem

When the outlet screen is inoperative, many sal non
enter the bypass channel fromthe river, and thence to the
South Canal and further into the Goldfields. The spawning
sal mon nust past the seasonal check structure flashboards or
bl ow- out dam shown on the plat. | have observed nunerous
adult salnon in a holding pattern just below the structure.
That is just below the flashboard structure, which would be
the structure just above that Y-shaped portion of the
di versi on channel and cl osest to the Daguerre Point Dam
reservoir. |'ve observed very nany spawning sal non in that
| ocati on.

| have also reviewed the Smith report, which was
referred to briefly yesterday and which was subnitted in
evidence in the 1992 hearings, pointing out that, based on
U S. Fish and WIdlife Service review, that there is
i nadequate area for sal nbn spawning, for all the salnon to
conme in there; that, in addition, when they do spawn, that
the young are subject to predation and to warm wat er
tenperatures. And it is a very unhealthy place to spawn
bel ow that. However, | have seen fish junping at the

fl ashboards, but | have not personally seen fish getting
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fromthat area into the South Canal. But according to the
phot ogr aphs, other evidence that fish obviously go above
there.

Once adult sal non do reach the South Canal itself, then
they can travel upstreamin the Little Yuba until there is a
crossing, perhaps a nile upstream Their offspring follow
down the current of the Little Yuba and they enter the South
Canal. Due to the current in the South Canal, many, if not
all, of the juveniles will go down the South Canal rather
than across at the flashboards or bl ow out damand will end
up into the agricultural fields bel ow the area.

Juveni | e sal nron above the South Canal have a very
perilous route to follow to get back to the ocean and nost
of them apparently do not neke it.

MR. BAIOCCHI: Wuld you pl ease describe the flows in
the main channel of the Yuba River downstream fromthe
Daguerre Poi nt Danf

MR. COOK: The mninmumflow at Daguerre Point Damis
obvi ously deficient. Both the DFG and FERC call for a
m ni mum sunmer flow in addition to rel eases nade to satisfy
exi sting downstreamrights of 70 cubic feet per second to be
nmeasured over the crest of the dam and through the fishway.
Yet there are tines during the sunmmer when there is no
nmeasurabl e fl ow over the crest of the damand only severa

cubic feet per second through the fish |adder
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In fact, as there is no gauge either at our near the
dam as required by the Yuba County Water Agency license, it
is not possible to determni ne whether the m ni mum fl ow
requirenents are being net. Instead the Marysville gauge is
bei ng used for neasuring the mninmumflows, but the gauge is
| ocated about five nmiles belowthe dam By the tinme the
river reaches the gauge, the river includes additional water
that has returned to the river fromthe CGoldfields, in
general, as well as fromthe South Canal by a bypass
wat ercourse or what is described as diversion channel on the
pl at.

Canoei ng past the area, the Gol dfields area, well bel ow
Daguerre Point Dam | personally observed water seeping
t hrough the rocks into the river, as well as the water
com ng out of the diversion channel

The water returning to the river fromthe South Cana
via the bypass or diversion channel, as shown on the plat,
adds substantial turbidity to the otherw se clear river
water. | believe | have a photograph that was introduced in
1992 showi ng di scoloration. Just about every time | have
gone by that area | have found that the water entering the
Yuba River is substantially discolored, appearing to be nud
or whatever. | took a jar one tine and found that water
com ng out of there had sedinent init.

The Yuba River main stemwater, on the other hand,
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com ng down from Daguerre Point Damin the sumertine and
nost of the time passing through there is very clear. And
took a jar of water fromthat one tinme and found no
sedinent. So there is a najor change in the coloration of
the water from above this location to the diversion channe
outflow itself.

MR. BAIOCCHI: Have you reviewed historic nmaps of the
Lower Yuba River?

MR COOK: Yes.

MR. BAIOCCHI: What were these maps and what did you
observe?

MR COOK: Meanders of the historic Yuba River, as
shown by the official surveyor of the U S. Surveyor GCeneral
which is township map 16 north, range 5 east, of August 6th,
1887, shows the historic and current river beds shown on the
pl at attached to the anmended settl enent agreenent between
the State Lands Conmi ssion and the Yuba Col dfields, Inc.
filed in the U S District Court for the Eastern District of
California. GCivil Nunber S-79-73-RAR  These show that the
historic bed of the Yuba River originally passed about a
mle to the south of the current riverbed. The township nmap
and the settlenent plat were introduced by ne during the
1992 hearings as Exhibits N and Oto ny proposed testinony,
and are part of the record of this nmatter. Copies are

att ached.
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These naps along with the deep dredging of the entire
area and the current condition of Coldfields, consisting
mai nly of large cobbles, tends to explain to ne why the
water so freely pass through all the Gol dfiel ds area.

MR. BAIOCCHI: Have you observed sal mon spawning in the
mai n channel of the Yuba River?

MR. COOK: Yes, | have seen many spawni ng sal non in the
river bel ow the Parks Bar Bridge.

MR. BAIOCCHI: Have you observed unusual flows in the
mai n channel during sal nbn spawni ng?

MR. COOK: During the spawni ng season of 1991,
traversed the river by canoe. A sale of water of Yuba
County Water Agency had just ended. Wth the end of the
wat er transfer the flows were drastically reduced, thereby
uncovering many sal non redds or sal nmon nests, with the
likely loss of a |large nunber of sal nbn eggs.

MR. BAIOCCHI: That concludes the testinony of \Walter
Cook.

MR. COOK: We are prepared for cross-exam nation
M. Brown.

MR. BAIOCCHI: M. Brown, Walter may want to nmake this
statement, but follow ng cross-exam nation of Walter will it
be okay to request that your testinony and Bill's is
admtted into the record? Rem nd you of that.

MR. COOK: The witten testimony, | will ask that after
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t he cross-exam nation.
VMR. BAI OCCH :

MR. COOK: Thank you very nuch.

Thank you very much for allow ng mne.

H O BROMW. W are now ready for cross-examn nation.

Is M. Ednondson here?

M. Cee.

MR. GEE: | don't have any cross-exam nation.
H O BROM:. M. Baiocchi.

MR, BAI OCCHI :

No cross.

H O BROW: M. Sanders. Not here.

MR. SANDERS: Excuse ne, M. Brown.
H O BROMW: | amsorry, M. Sanders.
MR. SANDERS: | have two questions, actually.

---000---
CROSS- EXAM NATI ON OF WALTER COOK
BY SOQUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR, SANDERS
MR SANDERS:

the map where your house is?

MR. CALVERT: It would be off the map, just -

MR. SANDERS: Just above the top of the nap?

MR CALVERT: About a foot above that.

MR. SANDERS: Can you al so point out where the public

M. Calvert, can you just point out

on

lands is in the Gol dfiel ds?

if you can give us a general

That may be not super accurate,

i dea of what is public and
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where is your property that would be hel pful to ne.

MR. CALVERT: My property is in Section 25 and 26. The
public lands start with Section 27 and then go al ong the
river all the way down to -- | don't recall the section
nunber right now.

MR. SANDERS: Thank you

MR MORRIS: | will object to that question. There has
been no foundation for establishing the location of public
lands. He is not an expert.

H. O BROMWN: You have a response, M. Sanders?

MR. SANDERS: No. | withdraw the question

H O BROM: M. Lilly.

MR. LILLY: Thank you, M. Brown. | have no questions
of these w tnesses.

H O BROW: M. Gllery.

---000---
CROSS- EXAM NATI ON OF WALTER COOK
BY BROPHY WATER DI STRI CT
BY MR GALLERY

MR GALLERY: M. Calvert, what is the size of your
parcel ?

MR. CALVERT: | have two parcels. One is roughly 60
acres; the other one is roughly 35 acres.

MR. GALLERY: Are they farm ng parcels or what kind of

activity?
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MR. CALVERT: It is dry land, yes. It is foothills. |
have rai sed cows since | have |ived there.

MR. GALLERY: How | ong have you been up there?

MR, CALVERT: Since Novenber 1st, 1974.

MR. GALLERY: So you're really east of the CGol dfields
property. Are you up in the foothills?

MR CALVERT: No. |[|'mwhat is considered the
Gol df i el ds.

MR. GALLERY: The property was then fornerly -- your
property was formerly mned, was it, for gold m ning,
dredged for gold m ning purposes?

MR. CALVERT: No.

MR. GALLERY: So, when you say you are part of
Col df i el ds, you say that because?

MR CALVERT: | live on the Hammonton Road. Hamonton
Road traverses the Yuba Col dfields, from
Hamont on- Smartvill e Road through ol d town of Hanmonton,
Sand Flat and all the towns along the river up through Parks
Bar Bridge and up to Smartville.

MR GALLERY: | would like to ask, M. Cook, you have
presented an Exhibit Q nap which appears to depict part of
the CGol dfields and then you have sone overlay print
information on it.

MR COOK: Yes.

MR. GALLERY: Can you tell nme what is the base map from
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which this was taken?

MR. COOK: The base is the U S. Geol ogi c Survey
gquadrangle. | believe that is the Browns Valley one.
Anyway, it is the quadrangle for that particular area.
Overlaid on top of it I personally traced the plat that was
a part of the Smith Report which was entered in evidence in
1992 in that portion of the hearing, show ng areas which
wer e observed as part of that Smith report.

MR. GALLERY: Then did you just copy it on a Xerox
machi ne, or how did you reproduce it? Frankly, | can't
really read your overlay information on my copy. Perhaps
got a poor copy. Is there someone -- is this typical of the
copies that --

MR COOX: M. Gllery, if you would like I can show

you the -- if you would Iike to | ook at the clear overhead,
it might be easier to understand. | adnit that that copy --
| copied fromthe overhead. It didn't come out very wel

and | apol ogize for that. But | would be happy to show you
the overlay if you'd like.

MR. GALLERY: Could you put the overlay up, then, M.
Cook? And the overlay is your Exhibit Q anong your
exhi bits?

MR COOK: It was used the other day in
cross-examnation. | found it a little too busy is why I

went to this new plat.
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MR. GALLERY: So, on this overlay, Exhibit Q could you
poi nt out to us what you have called the Little Yuba on the
schematic that was up there previously?

MR. COOK: | believe the Little Yuba is this area right
here. If | may point out the correlation, the South Cana
travels in this direction past the town of Hanmonton, and it
conmes out of the reservoir from Daguerre Point Dam which is
right here.

MR. GALLERY: kay. You recall the base map, the base

USGS map fromwhich this is taken, do you know the date of

that map?

MR COOK: | don't recall at the present time, but it
was -- it substantially shows the area. | have been there
on the ground quite often. | have always flown over and

| ooked at it and photographed it from airpl anes.

MR. GALLERY: Let ne direct your attention back to what
you called in your testinony the Little Yuba, and directing
your attention to that channel that flows fromthe top of
the plat down towards what you call the South Canal. That
appears to be not a continuous channel but a series of

dredger ponds; isn't that correct?

MR COOK: | believe it is a continuous channel. There
is a ngjor flow of water that -- | have canoed that
particular area inside the Goldfields. |It's a substanti al

amount of water, although it does pond, but it continues to
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flow The only thing that happens, the upper portion of it
is cut off by roads, which constitute basically dams. That
is in the upper portion.

MR. GALLERY: Do you have the 1990 Smith Report which
you referred to which | believe was Exhibit 7 in the 1992
hearings with you?

MR COOK: | don't have that with me, no, sir.

MR. GALLERY: Directing your attention to Figure 2 in
the 1990 Smith Report and to the channel which appears in
that exhibit, it is on Page 4 of the Fish and Gane exhibit.
Does this show that there is series of ponds which are not
interlinked for that section of the map?

MR COOX: VYes, M. @Gllery. If | may point it out on
t he map?

MR. GALLERY: Yes.

MR. COOK: This overlay -- the overlay on this quad
sheet was taken fromthis particular map you' ve just shown
me, this Figure 2. And this Figure 2 does show a crossing
right there. | don't recall that. And | do point out,
specifically, that above it on that same plat the words --
there is an arrow pointing up to the upper portion called
"gravel pile wall adult sal mon barrier.™

Apparently M. Smith did not consider that there was a
barrier below that and, therefore, | amnot quite sure what

he meant by that.
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MR. GALLERY: But he did in the designation just bel ow
that, he pointed to a sal nron spawni ng area whi ch was bel ow
the lower barrier, didn't he?

MR, COOK: That's correct.

MR. GALLERY: M. Calvert, you testified that in the
process of building this canal through the Gol dfields that
t he upper section that we are tal king about was open or
di sconnected in the process of building the South Canal
Did you testify to that?

MR CALVERT: | don't believe | testified to that,
no. | don't recall stating that.

MR. GALLERY: You are not saying as a part of building

this canal by the districts that east-west canal that we

have been tal ki ng about was opened by the districts, are you?

MR. CALVERT: Yes, | am

MR. GALLERY: You are saying that?

MR. CALVERT: Yes.

MR. GALLERY: Do you have know edge that the districts
opened and interconnected those channels in the building of
the main canal out of the CGoldfields?

MR. CALVERT: Yes. It is in the 1991 Water Agreenent
bet ween Yuba County Water Agency, Western Water and Western
Aggr egat es.

MR. GALLERY: | am not asking you that. | am asking,

do you know personally that those series of ponds were
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i nterconnected as a part of this project?

MR. CALVERT: Yes.

MR, GALLERY: You observed that?

MR. CALVERT: | observed them connecting the ponds.

MR GALLERY: You observed the actual construction
activity doing that?

MR. CALVERT: Yes.

MR. GALLERY: Did you observe that that was bei ng done
by the districts or Goldfields or by whon?

MR. CALVERT: By the CGol dfiel ds peopl e.

MR. GALLERY: That is sonething the Gol dfields people
wer e doi ng?

MR. CALVERT: Yes.

MR. FRINK: Excuse nme, M. Gllery. | don't knowif
anyone el se is confused, but are you referring to the series
of ponds that were connected as part of building the Yuba
South Canal or are you referring to the area that was
described as the Little Yuba River?

MR. GALLERY: | amsorry, M. Frink. | amreferring to
the Little Yuba area described as Little Yuba. | want to
cone to the series of ponds that are linked up and created
the South Canal itself, across the Goldfields. | have been
tal ki ng about the section fromeast to west down. Running
in the westerly direction -- southerly direction, | guess.

MR FRINK: M. Calvert, did you nean to state that the
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area referred to as the Lower Yuba R ver was al so connected
as part of building the South Yuba Canal ?

MR, CALVERT: | amconfused. But what | call the Lower
Yuba River, no, |'mnot.

MR. FRINK: The Little Yuba?

MR, CALVERT: Onh, the Little Yuba?

MR. FRINK: Perhaps you can use the pointer in
responding to M. Gallery's questions. |t would be hel pful
to us.

MR. CALVERT: In this area through here | observed them
connecting the ponds.

H. O BROAN: Mke a note that you are at the top of the
page on the --

MR. CALVERT: | ampointing to the top of the page
where there appears to be several ponds that dot the area.
Those were connect ed.

MR. GALLERY: By whom M. Calvert?

MR CALVERT: At the time that was connected | believe
it was called Yuba Placer Gold, and it was done with a huge
-- they called it a man -- a huge dragline.

MR. GALLERY: Do you know the purpose for which they
wer e doi ng that?

MR, CALVERT: At that time | think it was a
conbination. They were noving the dredge that is actually

dredgi ng down in the area now. They were nmoving that from
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back right along in this area. And they had to dig a cana
that would let this dredge go all the way to where it is
dredging, that is off the map. That was part of the digging
of it.

MR. GALLERY: So you are saying now that that work, so
far as you know, was done in connection with noving their
gol d dredge?

MR. CALVERT: No. M. Cradder back in those days --

MR. GALLERY: | want to ask what you personally knew,
whet her it was or not.

MR. CALVERT: What | personally knew, he said he was
going to sell the water out of the CGoldfields and make a
canal down.

MR. GALLERY: M. Cook, your testinony referred to the
Court judgnment and tal ked about the historic riverbed of the
Yuba River?

MR COOK: Yes, sir.

MR, GALLERY: Is that -- does that historic -- well,

I et me ask you what you nean by "historic"? Fifty years
ago? A hundred years ago? What is the -- what do you nean
by "the historic riverbed"?

MR COOK: | believe it was -- | don't recal
specifically. | believe it was the riverbed as originally
it was prior to the gold dredging, and it was used by the

State Lands Conmmission in that litigation for the purpose of
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showi ng the historic bed. O course, the reason for that
bei ng that the public ownership of the bed of the Yuba R ver
was related to and dependent upon the location of the bed in
its natural condition, and because it was noved about a nile
to the north artificially that, as far as the underlying fee
title was concerned, the underlying fee title renmained in
the historic bed. The upper bed or new bed, the artificial
bed, the public would own an easenent rather than the fee
title.

MR. GALLERY: How |long has the river been in its
exi sting location?

MR COOK: | don't recall specific dates, but | think
that it is toward the latter part of the |last century. Wen
| say the last century, the 1800s.

MR. GALLERY: What you call the Little Yuba River,
which you called the Little Yuba River in your testinmony, is

that the channel of the O d R ver before gold dredgi ng began?

MR COOX: Only in part. | thinkit isalittle
further to the north to where the original channel was. It
was all, | think, fairly wet. But | don't believe it was

precisely in the location of the historic channel, no.

MR GALLERY: Is it fair to say what you call the
Little Yuba R ver Channel is past dredging ponds as nuch of
anything; is that correct?

MR COOK: | think that is probably right. It does
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neander to some extent, but it does seemto followthe
pattern of the training walls or |evees or the rock | evees,
what ever they are, that were nade by the dredgers.

MR. GALLERY: Now I want to direct your attention to
t he overhead, which is your Exhibit @Q and the series of
ponds that run -- the series of ponds which are connecting
the Yuba River to the south and what we call the South
Canal. And we see an arc-like series of ponds coning away
fromthe river and flowing to the south?

MR COOK: Yes.

MR. GALLERY: That is the channel which is actually
delivering water to the districts south of the river? That
is Brophy Water District and South Yuba Water District?

MR. COOK: That is ny understanding.

MR. GALLERY: You understand that also, M. Calvert?

MR. CALVERT: Yes.

MR GALLERY: Isn't it true that that channel that you
see there essentially existed in that condition and in that
formation prior to the districts conpleting their South
Canal and taking water out of the river?

MR. COOK: You are asking ne, M. Gllery?

MR. GALLERY: Yes.

MR COOK: | can't be positive on that, but it appears
to ne fromny observations that they chose the | owest

positions where they had to dig less for building the South

CAPI TOL REPORTERS (916) 923-5447



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Canal, and that very probably was either a canal or

sem -canal or sone canal that they could easily connect. |
think it was the path of |east resistance in building the
canal .

MR. GALLERY: Let ne ask M. Calvert. Wasn't that just
a series of dredger ponds running fromthe river in a
southerly direction before the districts cane there and
began to use the channel ?

MR. CALVERT: Ponds running to the south?

MR. GALLERY: Ponds traversing the CGol dfields, going
across the CGoldfields, that was a series of dredger ponds
that were not interconnected before 1985; isn't that
correct?

MR. CALVERT: Not totally. Sone had been connected by
hi gh water events. They blow out and connect to each ot her
and sone connected by the operators of the Gol dfi el ds.

MR. GALLERY: They were all essentially dredger ponds
across the Gol dfields?

MR. CALVERT: They were ponds that was |left fromthe
dredgi ng. And when they would dredge, they woul d | eave sone
kind of a pond and go on and dig another, yes. They are --
| am sure a dredger was digging in every one of those
ponds.

MR. GALLERY: Now then, M. Calvert, were you famliar

with the farmng operations at all in the -- do you know t he
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area in the Brophy Water District at all?

MR CALVERT: Sonewhat .

MR, GALLERY: It consists of about 15,000 acres south
of the community of what is called Brophy and it is just
west of Beale Air Force Base?

MR. CALVERT: Yes.

MR. GALLERY: Do you know the area of South Yuba Water
District which is down bel ow or south of Brophy Water
District?

MR. CALVERT: Not really. | know some of the farmers
that live there, but not everybody.

MR GALLERY: Are you fanmiliar with the probl ens that
those farners were having in the 1970s and 1980s in trying
to punmp groundwater and to farnf

MR CALVERT: No, | amnot familiar with that.

MR, GALLERY: You are not aware that their wells were
bei ng deepened and they had overdraft of groundwater?

MR, CALVERT: | have heard that farners run into sone
probl ens and they needed to recharge the aquifers, do those
kind of things. But that is sonething you hear all the
time, and | don't really know of any particular tine that it
happened.

MR. GALLERY: Do you know that in the nmd 1980s the two
districts, Brophy and South Yuba, attenpted a project which

woul d just tap the south side of the Gol dfiel ds about the
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end of that |inkage that appears on the Exhibit Q and to get
the water supply fromthe river just by taking it out of the
edge of the Gol dfi el ds?

MR. CALVERT: | amnot sure | know what you are talking
about. You said the |linkage? Wat |inkage are we referring
to? The ponds?

MR. GALLERY: On Exhibit @Q on the |Iower right, there
is a designation "South Yuba-Brophy Canal Headwork Gates."

Do you see that right -- conme on down.

MR CALVERT: In this area?

MR. CGALLERY: Yes.

MR CALVERT: Yes, | amfamliar with sone of that
back, like | said when M. Cradder was there. They tried to
punp the water out and sell it. |Instead they had to go back
to gravity flow They could only have water gravity flow
for this area.

MR. GALLERY: | amnot referring to any punping. |'m
referring to the efforts of the two districts to build a
canal from about the location of the arrow there, point to
arrow, where the arrow points towards the channel, right
there.

MR. CALVERT: | see.

MR. GALLERY: They attenpted to extract the water that
they needed by taking it fromthat point down to their

districts?
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MR. CALVERT: | understand there was sonme goi ng on
there. | really didn't observe that too close.

MR, GALLERY: You are familiar with the fact that
didn't work, so they had to undertake to get further into
the Goldfields to get the water that they needed?

MR. CALVERT: Wen you say "they," the two districts?

MR. GALLERY: The two districts.

MR. CALVERT: | amfamliar with one district, Brophy.

MR. GALLERY: Actually, the two districts were working
jointly in their efforts to get water. The two districts
actual ly proceeded to build what we call the South Canal by
i nterconnecting those ponds and subsequently the whol e
proj ect was turned over to the Yuba County Water Agency.

But in the 1980s the two districts were doi ng what was
done.

MR, CALVERT: | wasn't fanmiliar with both districts.

MR. GALLERY: So the actual route of the South Canal is
t hrough that series of ponds which are depicted on Exhibit Q
in the overhead; is that correct?

MR. CALVERT: Yes, yes.

MR. GALLERY: So the overhead that preceded that, which
is more of a schematic-type of thing, is not at al
representative of what the configuration is on the ground;
isn't that correct? M. Cook, isn't that correct?

MR. CALVERT: Not necessarily. | think that does
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represent the flow of the Little Yuba.

MR. GALLERY: But it does not actually depict the
actual topography and the routing of the water through the
CGol df i el ds, does it?

MR. COOK: Are you asking ne?

MR. GALLERY: Either of you

MR. CALVERT: No. | don't think it accurately depicts

what is on the ground, no.
MR COOK: Can | respond to that question?

MR. GALLERY: Yes, go ahead.

MR COOK: This, of course, is a schematic. It is not
to scal e. It doesn't show the sane sinuosities and turns
and neanders of the waterways. It nerely shows -- it is for

t he purpose of showi ng how the flows operate, where they

general ly go and what connects to what. It is certainly not

a topographic or accurate --

MR. GALLERY: It doesn't depict at all the fact that
substantially all the route of the South Canal originally
consi sted of separate dredger ponds, does it?

MR COOK: | really don't know that that is true. It
may be, but it's not intended to depict anything historic
ot her than what the conditions are on the ground.

MR, GALLERY: | understand that.

That is all | have, M. Brown.

H O BROMN: Thank you, M. Gallery.

CAPI TOL REPORTERS (916) 923-5447

522



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Let's see if we have other cross.

M. Bezerra, do you have any?

MR. BEZERRA: No, M. Brown.

H O BROMW:. M. Mrris, do you have cross?

MR MORRIS: | do.

H O BROM: Do you want to do it after the break?

MR. MORRI'S: Either way.

H O BROMW. W will take the norning break and then
you will be up, M. Morris.

(Break taken.)
H O BROW: Call the hearing back to order.
M. Mrris, you are up.
---000---
CROSS- EXAM NATI ON OF WALTER COOK
BY WESTERN WATER COVPANY & WESTERN AGGREGATE, | NC.
BY VR MORRI S

MR MORRI'S: Thank you, M. Brown. | only have a few
guesti ons because | know we want to get on to the inportant
testimony of the Yuba County Water Agency.

Good norning, M. Cook and M. Calvert.

MR. CALVERT: Morning.

MR. COOK: Good norning.

MR MORRIS: | want to ask you and M. Cook a couple o
very brief questions about -- you nentioned the Little Yuba

River. And just to be clear, there is really no official
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nane of the Little Yuba River; it's just a termthat you
guys have tal ked about for clarity; is that correct?

MR. COOK: Actually, what | have called the Little Yuba
is a flow of water which |ooks like the Yuba River. |['ve
attenpted to describe it, to give it a nanme which | gave it
and M. Calvert gave it.

MR MORRIS: It is not on maps or denoted on the
official record?

MR COOK: It is on various quadrangles. |It's on
aerial photographs. It is shown. As far as | know, no one
has ever called it that before. But it's so substantial and
| ooks so much like the Yuba River itself, except sonewhat
smaller, that | felt that was a very appropriate way to cal
it.

MR MORRIS: | just wanted to be clear. It is not on
any topography naps?

MR COOK: Yes, it is on topography maps, but not
necessarily naned.

MR MORRIS: That is the answer to nmy question. The
State Lands agreenent that you mentioned previously, can you
tell me what the purpose of that agreenment was?

MR. COOK: \What agreenent?

MR. MORRIS: The State Lands agreenent.

MR. COOK: There was litigation
MR

MORRIS: Briefly, tell me what the purpose of the
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litigation was.

MR. COOK: There was litigation on the part of the
State Lands Commi ssion of which | was not a party, by the
way, or not involved in. But there was litigation by the
State Lands Comni ssion to establish public ownership within
the historic bed of the river and the waterways, easenents
as they existed, based upon the navigabl e character of the
Yuba River and the public trust and other rights within the
river.

MR MORRIS: Isn't it true that the original genesis,
if you will, of that lawsuit was to provide an exchange of
private lands within the Goldfields for federal land so
Marysvill e Dam coul d be constructed?

MR, COOK: | don't believe that is true.

MR MORRIS: M. Calvert, you were tal king previously
about your visits out to the CGoldfields. You nentioned that
your wife previously worked for a trout farm out there.

When did she cease working for that trout farn®

MR CALVERT: | believe it was around '81 or '82,
sonet hing |ike that.

MR. MORRI'S: You have been out to Gol dfields property
since that tine?

MR. CALVERT: Yes.

MR MORRIS: Did you have pernission fromthe owners to

go out there?
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MR. CALVERT: | have letters from BLM and the Arny
Corps of Engineers that says that it is recreational |and
and that BLM s public |and was open to the public. And I
think M. Swi cker says | have the right to be there. He's
area manager from Fol som

MR MORRIS: |Is all the property visited within the,
guot e-unquote, BLM -- | know we are not sure where the BLM
land is. Was it all within that property?

MR. CALVERT: BLM owns several parcels out there, so |
am not cl ear on your question.

MR MORRIS: | just wanted to know if you confined your
visits to what you presuned to be BLM I and?

MR. CALVERT: BLM and federal |and, yes, and State of
California | and.

MR MORRIS: That includes all -- would you put Exhibit
Q back up for ne, please? So, it is your testinony that all
the places you visited when you were making testinmony this
norni ng were where you saw the sal non spawni ng bel ow t he
headgat es, where the outfall channel is, et cetera, is all
on BLM | and?

MR, CALVERT: Yes. Federal |and.

MR MORRIS: Do either of you know why Engl ebri ght was
constructed, the purpose behind Engl ebri ght Danf

MR COOK: If you'd like me to respond?

MR MORRI S: Pl ease.
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MR, COOK: It was constructed, | think in about, 1939
or '40, at least in that period of time. And as |
understand it, it was constructed for the purpose of
controlling hydraulic mning debris com ng down the Yuba
River. It is presently used as a diversion damor basically
as electric generation damand as an after bay for the
Bul | ards Bar Dam

MR MORRIS: The way it functions, and correct ne if |
amwong, is that the sedinent-|adened Yuba Ri ver would go
behi nd the dam and it would slow the velocity and the
sedi nent would drop out. |Is that the idea?

MR. COOK: That is my understanding. | think there's a
| ot of sedinent at the present tine.

MR MORRI'S: What about -- do you think that Daguerre
Poi nt Dam woul d have the sane affect of slow ng down the
vel ocity and havi ng sedi nent drop down behi nd the dan®

MR COOK: Yes. And, in fact, as you go behind the
Daguerre Point Dam up above in the streamflow, you find
that much of it is sedinent to the very top of the dam
practically.

MR MORRIS: W heard testinmony this norning from both
of you that the, quote-unquote, Lower Yuba River does not
have a direct connection to the Yuba R ver, at least froma
surface standpoint. But would you agree that that

connection, whether it be underflow, is above Daguerre Point
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Dan®?

MR. COOK: Above Daguerre Point Dam where the water
goes into what we call Little Yuba, and there are plenty of
ot her channels inside the Goldfields. That is above the
Daguerre Point Dam and water flows in above Daguerre Point
Dam t hr ough the rocks, not through a direction connection.
And, of course, once you get to Daguerre Point Dam the
ground hardens on the south of the river, and | don't think
there is any seepage through the i medi ate area where the
damis, other than through the South Canal which is for that
pur pose of taking water.

MR MORRIS: | believe that you both testified that

there is fairly significant flow at times coming out of the

outflow, what you are calling the outflow channel; is that
correct?
MR COOK: The outflow or diversion channel. There is

-- | think water flows are different fromtinme to tinme. But
nostly ny recollection is that there is a fairly good fl ow.
It is not as nmuch as what we call the Little Yuba. It's
maybe a fifth of what you find in the Little Yuba. | am
just guessing at that at this tine.

MR MORRIS: It has a noticeable velocity. |If you were
to throw a straw in, for exanple, you would see it flow past?

MR COOK: If you tried to swimit, you would go

downst r eam
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MR MORRIS: And this enters bel ow Daguerre Point Dam
is that correct?

MR, COOK: Yes, sir.

MR MORRIS: Wuld it surprise you that if the water --
you nentioned that the Daguerre Point Dam nost |ikely acts
as a sedinent trap, if | can rephrase your word, and,
therefore, the water coming out of it would be relatively
clear?

MR COOK: Well, | think that it -- the water going
i nto Daguerre Point Dam from up above Daguerre Point Damis
clear. The sedinment that is in Daguerre Point Dam | don't
thi nk noves or is transported over the damor out of the
dam | think that is fairly stable. And | think the water
going into the Daguerre Point Damis very clear. And
think at that tine water coning out of Daguerre Point Damis
al so very clear. As you travel over it, you can see the
bottom at just about every place. | didn't notice any nud
or murkiness to the river, either above it, except -- |
qualify that with flood stages, where you have flood stages.
Muddy water does cone in fromup above.

MR MORRIS: You think that is because the velocity is
pr obabl y hi gher?

MR COOK: | would think so. On high water stages
during the winter you have the entire watershed eroding

quite a bit. There is a lot of activity. | think if I
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renmenber correctly, you have Deer Creek coming in. You have
other water coming in fromthe South Fork, the Mddle Fork
and the North Fork of the Yuba, and al so Oregon Creek. You
have a | ot of watershed to bring down sedinent in storny
peri ods and of high water.

MR MORRIS: | guess | asked if you would consider that
pol I ution?

MR COOK: Well, yes, | probably would. [If it could be
stopped, | would think it would be a good idea. Sone
erosion is essential in nature. Mich of the erosion I think
is artificially caused. |If you asked ne what | would cal
it, perhaps it could be considered as pollution

MR MORRIS: |Is it your belief that the -- maybe |
shoul d ask you this: What do you believe is the source of
t he, quote-unquote, muddy water com ng out of the |ower, the
outfall?

MR COOKX: | really do not know. | know that there is

gol d dredging going on inside. There is a certain anount of

gravel extraction, | believe. | don't -- | couldn't really
answer that directly. Because all | know is that when the
wat er cones out of that diversion channel, it is far nore --

it contains far nore turbidity than you find in the Yuba
River itself or the main stemof the Yuba R ver
MR MORRIS: M. Calvert, you testified previously that

-- | don't know if you got an actual date, but sonetime in
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the past that the -- the one dredge operating nowin the
ol df i el ds and that that dredge had been noved fromthe
upper portion, | guess, of the Goldfields down to a nore
| ower position; is that correct?

MR. CALVERT: Yes.

MR MORRIS: Do you know about when that occurred?

MR. CALVERT: | would say somewhere around '79 or '80.

MR MORRIS: |Is it possible for you to show us
approxi nately on Exhibit Q where that dredge m ght be
| ocat ed?

MR. CALVERT: At the present tine?

MR MORRIS: O when it was noved.

MR, CALVERT: | didn't follow too nuch of the actua
noving, but it is hard to depict. You have to ride al ong
the road. It is right along the road now |If this showed
the road, | could show it but | couldn't.

MR MORRIS: Let the record reflect that it is to the
right on the Exhibit Q of the South Yuba-Brophy Cana
headwor ks.

Woul d you characterize that?

MR, CALVERT: It is south and west of the old town of
Hamont on that is depicted on the nap, approximtely two
mles.

MR MORRIS: Has it been in that approximate plat

| ocati on?
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MR. CALVERT: It was in that |ocation when they first
nmoved it. Then it dug its way south. Now it dug its way
back up to that point again.

MR MORRIS: Fromthat position it doesn't appear to ne
at least that any dredging activity would be able to flow in
t hrough the | ower outfall.

Wul d you agree with that statement or not?

MR, CALVERT: Fromthis area?

MR MORRIS: Fromthe | ocation of the dredge.

MR. CALVERT: No. They have dug channel s that connect
the dredge out to the Yuba River. They dug sonme channel s
and punped their nuddy water into those channels.

MR. MORRI'S: Thank you, M. Calvert.

Have either of you -- you nentioned, M. Cook, that you
had taken sone, a jar of water or sonething, to that effect.
Have you had any of that anal yzed?

MR. COOK: No, sir. 1've just |looked at it nyself.

MR MORRIS: O tenperature readings?

MR, COOK: No, sir.

MR MORRIS: | have no further questions, M. Brown.

Thank you very nuch.

H O BROMN: Thank you, M. Morris.

M . Cunni ngham

MR. CUNNI NGHAM  Your Honor, | have no questions.

H O BROW: M. Sandio is not here.
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Staff.

MR. FRINK: Staff has no questions.

H O BROW. M. Cook, do you have any redirect?

MR, COOK: No, sir, | have no redirect.

H O BROMW: Wuld you like to offer your exhibits into
evi dence?

MR COOK: Yes, | would. | think some are already in
evi dence. Perhaps M. Frink can help ne on that one. |
think that the 1992 exhibits were in evidence, and the one
today would be that plat that was drawn show ng the plunmbing
of the Yuba River and the Goldfields. | would Iike to offer
that one, and ny witten testinobny and witten testinony of
M. Calvert.

MR. MONA: The exhibits being offered in evidence,
S-COK- A, the photo of the riverbed bel ow Bull ards Bar Dam
S-COX-Q plat of Yuba River and Yuba River Goldfields. And
S-COX-N, the township plat. S-COXK-O, the State Lands
Conmi ssion Settlenent plat. S COOK-1, three photos, and the
new exhi bit, S-COK-2, which is the schenmatic used today.

H O BROM: Are there any objections to the adm ssion
of those exhibits into evidence?

Seei ng none, they are so admtted.

MR, COOK: That is all we have, M. Brown.

H O BROMN: Thank you, gentlenen.

M. Lilly.
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MR, LILLY: Morning. M. Brown, nenbers of the Board
staff. As you know, | amAlan Lilly representing Yuba
County Water Agency. | will make a brief opening statenment
before we begin with our panel, our first panel of
Wi t nesses.

First of all, I want to say at the outset | appreciate
the State Board giving us the opportunity to present
evi dence at the supplenent hearing. | believe this hearing
is inmportant for two reasons.

First of all, it gives the parties opportunities to
present evidence regarding the hydrol ogical effects that
result fromthe inplenment.

H O BROMN: Excuse nme, M. Baiocchi, are you standing
to object to sonething?

MR BAICCCH : Yes, sir.

H O BROMN: Yes, may | hear

MR. BAIOCCCHI: My | step to the podiumprior to the
presentation?

H O BROMW. No. Let's hear M. Lilly.

MR. BAIOCCHI: | have a nmjor objection with the
testimony filed by Yuba County Water Agency. | would Iike
to wal k you and staff through ny objections, please.

H O BROM: Step forward, M. Baiocchi

MR LILLY: Normally, this would be done when we were

offering the testinmony. | haven't gotten there.
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H O BROM: | understand

MR. BAIOCCCHI: Fine. |If he wants to do his opening
statenent, but he may -- his opening statenent is going to
probably relate to some of the exhibits.

H O BROM: | want to hear M. Lilly's presentation
fromthe opening all through the direct w thout any
interruptions. | think it would be better, M. Lilly. Then
we apol ogi ze for the false start. | did not see M.

Bai occhi st andi ng.

What is the objection, M. Baiocchi?

MR. BAIOCCHI: What it isis this, thisto ne is very,
very inportant.

Many peopl e have submitted in these proceedi ngs and
also in the hearing in 1992 witten testinony. And | have
done that on a nunber of hearings. It is very significant
that you put your nanme on a docunent and it is subject to
cross-exam nation, and you want to speak to the truth. And
during these proceedings, Alan Lilly was within his right
and he has certainly cross-exam ned a | ot of people.

The problemthat | am having is that Exhibit S-YCWA-19,
it says Expert Testinony on Yuba River Fishery issues, and
it nanes four companies. This is not -- inny viewthis is
mul tiple hearsay. W don't know who said what. There is no
witten testinony to support what is in this docunent.

An exanpl e, 1992 the Departnment of Fish and Gane cane
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before the Board with the managenent plan. The managenent
pl an was sonmething like this, we will say. But they had --
the DFG al so submitted witten testinony to support the
docunent .

They have ten expert witnesses that are going to
testify in this docunent. M concern is how nany John Does
that are not here, present, subject to cross-exani nation,
prepared this docunent? There is no witten testinony. So
how are we going to be able to cross-exam ne the various
Wi t nesses?

H O BROMW:. That is your concern?

MR. BAIOCCHI: That is ny concern. And | point towards
the hearing notice as so stated, and | point towards Section
762 of the California Code of Regulations, Title XXIII.

H. O BROMN: Thank you, M. Baiocchi. You may be
seat ed.

M. Lilly, your response.

Wait a minute. M. Cook, let's hear from you.

MR. COOK: | have the sane problemw th this docunent,
as well. It isn't properly identified, and there is no
Wi t ness connection as | see it. And | would Iike to support
M. Baiocchi's notion.

H O BROWN: Thank you, M. Cook.

Anyone el se want to raise an objection?

M. Lilly.
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MR. LILLY: The objections are without nerit. This
Board frequently allows testinobny fromnore than one
wi tness, witten testinony, when the witnesses -- the main
criteriais that all the witnesses have to be available for
cross-exam nation. W have done that. Al of the authors
of all of these docunents will be on the panel and avail able
for cross-exam nation.

| note that the Departnent of Fish and Gane's Exhi bit
S-DFG 1 simlarly is joint testinmony fromnore than one
witness. | also note that Fish and Gane Plan which was in
essence Fish and Gane's primary testinmony in 1992, had
mul ti ple authors, sone of which were not even avail able for
the panel. 1In fact, one of the principal authors of that
had becone a menber of the State Board staff and was not
avai l abl e for cross-exani nation.

So we are actually doing far nore than Fish and Gane
did in 1992. These witnesses all will be available. Every
single word that was prepared in any of those documents was
prepared by one of these six gentlenmen who is here, and they
will all be available for cross-exani nation.

If M. Baiocchi is not sure who wote a certain
par agraph and any of those exhibits, you can ask these
wi tnesses and they will testify to that fact.

H O BROMN: Thank you, M. Lilly.

M. Baiocchi, M. Cook, any response?
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MR BAIOCCHI: | still believe it is nultiple hearsay
and primarily is an argument on behal f of Yuba County Water
Agency. We don't have the availability -- as you recall,
when Paul M nasi an was cross-exani ning, he put on a
transparency and he underlined when he was cross-exam ni ng
US. Fish and Wildlife Service. He put a transparency of
their testinony on the screen, and he underlined it. W
don't have that opportunity.

VWhat are they saying? What are they swearing to?
mean, | think it is very, very inmportant. Everybody el se
has conplied with that rule that was set up in the hearing
noti ce and, believe ne, there was sone nonexpert w tnesses
here. As you know, when you testify it's -- | nean, it is
an experience because you're testifying to the truth, and
you have attorneys conming in trying to nanipul ate what you
are testifying to or trying to show that naybe you are lyin
or sonmething like that or you are not sure of yourself. W
don't have this. W have nothing.

H O BROWN. Thank you, M. Baiocchi

M. Cook, do you want to add anyt hi ng?

MR, COOK: | have no further conmment, M. Brown.

H O BROMN: Thank you, sir.

M. Lilly, do you have anything to add?

MR. LILLY: The objection nakes no sense, M. Brown.

They can put up a transparency of any page in these exhibit
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as M. Mnasian did yesterday, and they can ask the
wi t nesses who wote that and anybody can answer the
foll owup questi ons.

H O BROMN: The objection is noted, and it is
overrul ed.

Pl ease proceed, M. Lilly.

MR. CUNNI NGHAM M. Brown, if |I may just for a second?

H O BROW:. |'ve already ruled

MR. CUNNI NGHAM | appreciate that, your Honor. Your
ruling |l eaves us with one additional elenment that needs to
be addressed. And if | nmay have 30 seconds of tine,
pl ease.

The problemthat M. Baiocchi has focused on is
legitimate, | believe, and M. Lilly's answers are perhaps
adequate rebuttal. The concern we now have is to the extent
that we as the cross-exam ners nmust first ask each witness
who is the author of this statement or statenents, we are
forced to conmpound our cross-exam nation. Qur
cross-exam nation then will be facing a much nore | engthy
process. W don't get to say, "M. Bratovich, you said
this. Explain why." W now have to ask the prelimnary
guestion, "Who said this?" W are going to be theoretically
limted to a 20-m nute per person cross-exam nation of this
entire panel. All of us are going to have to ask for nore

time. | would ask you give us sonme consideration if we are
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going to be faced with asking foundational questions before
we even can conduct our cross-exanm nation because of the
nature of the testinony submtted by Yuba County Water
Agency.

H O BROMN: Thank you, M. Cunningham for those
conmments. And you're correct, there may be additional tine
needed to build a foundation, and | will take that into
consi derati on.

M. Frink, 1've already ruled unless you're supporting
nmy ruling.

MR. FRINK: | would support your ruling, M. Brown. |
did have one comment just so the record is clear.

M. Lilly referred to a nenber of the State Board staff
as being one of the authors of the Departnent of Fish and
Ganme - -

H O BROMN: The nicrophone, M. Frink. That is all
right. Unless you think that it is really inportant.

MR FRINK: | think it is inportant to clarify that a
menber of the State Board staff who M. Lilly was referring
to was not an author of the Department of Fish and Gane
Fi sheri es Managenent Pl an.

H O BROMW: M. Lilly, please proceed.

MR, LILLY: | better start over. | only nade it
hal fway through the first sentence.

H O BROAN: You may start over and the clock doesn't
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start.

MR LILLY: You want to take off the 15 seconds?

M. Brown, as | said before, | and Yuba County Water
Agency appreciates the State Board's decision to hold this
suppl enent hearing and give all the parties an opportunity
to present evidence and argunent on two very inportant
categories of evidence. The first being the actua
hydr ol ogi cal effects of various conponents of the Decision
And the second being the new evidence that has incurred over
t he past eight years since the 1992 heari ng.

We have three panels of w tnesses schedul ed for the
hearing. The first panel will consist of six different
experts of three fisheries biologists and three hydrol ogi ca
experts. The fisheries experts include M. Bill Mtchell
who did testify during that 1992 hearing, had spent
countl ess days on the Lower Yuba River doing professiona
fisheries work before then and has spent even nore days on
the river since then.

The second biologist is M. Paul Bratovich who actually
performed nuch of the fieldwork in the late 1980s that |ed
to what has been referred to as the PHABSI M nodel i ng whi ch
is the way useful area versus flow curves that were used in
the IFIMprocess. At that tine he was working for Beak
Consul tants which had been contracted by the Departnent of

Fish and Gane to prepare those studies. Since 1995, M.
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Bratovich and a third biologist, Dr. Mchael Brian, have
wor ked to devel op an appropriate instream fl ow proposal for
the Lower Yuba River.

O the agencies three hydrol ogical experts from
Navi gant Consul ting, which has now acquired
Booknman- Ednonst on Engi neering, are Stephen Grinnell, Stuart
Robertson, who also testified in the 1992 hearing, and Dr.
Yung-Hsin Sun. They have made several detailed and
techni cal anal yses, including analysis of the Draft
Deci sion's proposed instream fl ow and water tenperature
requi renent.

The second panel for the Agency will just consist of
one witness, Dr. Lon House, who also testified in the 1992
hearing and will testify about the very dramatic changes in
the California electricity nmarket that have occurred since
1992. The third panel also will just consist of one
wi t ness, Donn W/ son, the Agency's engi neer admi nistrator
who you all net on the field trip |last week. M. WIson
will testify about the practical difficulties of attenpting
to go operate the Yuba River Project to neet the Draft
Decision's water tenperature requirements and vari ous
related matters concerning the Draft Decision and new
evi dence that has occurred since 1992.

VWi le we are not waiving any of the argunments or

obj ections that we made during the 1992 hearing, we are
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going to focus our presentation for this hearing on the
hydr ol ogi cal analysis of the Draft Decision and on the
Agency's instream fl ow proposal which basically builds on
the proposals in the Draft Decision with some nodifications
to recogni ze water availability.

Just very briefly regarding the hydrol ogi c evidence,
the first thing the Agency did was frankly in response to a
criticismof the Agency that was in the Draft Decision. And
that was to provide a nechani smwhere the variability of
hydr ol ogy could be accounted for. W took that criticismto
heart and it was legitinate. And what we did, first of all,
was to develop what is going to be called the Yuba R ver
Index. This index is nodeled after the Sacramento Vall ey
I ndex and the San Joaquin Valley |Indexes that the State
Water Board, and | amsure you are famliar with, M. Brown.
You were on the Board when these were adopted. They were
adopted in 1995 as part of the Bay-Delta Water Quality
Control Pl an.

M. Ginnell will explain how that sane net hodol ogy was
used to devel op the Yuba River Index. And the ultimte
result is sone adjustnments had to be nmade to account for
specific facts in the Yuba River.

The other major criticismof the Draft Decision, which
we al so took to heart, was that the Yuba County Water Agency

had not devel oped any of its own proposed instreamfl ow
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requi renents. Frankly, back in 1992 we didn't have tine.
But we have had tine since then and we have done a | ot of
wor k since then.

The result is a conprehensive set of instreamflow
requirenents. As | nentioned, the proposal is basically the
sanme as the proposed instreamfl ow requirenents fromthe
Draft Decision with the adjustnments in the May flows. Even
as our biologists have concluded and | think even M.
Ednondson fromthe National Mrine Fisheries noted, there is
just not sufficient biological evidence to justify the
2,000 cubic foot per second flow nade. So our proposal does
have t hat one adjustnent for above normal and wet years,
whi ch incidentally do occur in a significant portion of the
time. | think it is about 60 percent of all years.

Qoviously, as in nost water rights disputes, the crunch
cones in the below, normal, dry and critical years.

Qobvi ously the proposed instreamflows have to be lower in

t hose years because there is sinply less water available in
the system The Agency's proposed instream fl ow

requi renents are based on a realistic assessnent of the
amounts of water that actually will be available in the
Lower Yuba River in those types of water years. These
proposed requirements will maintain fish in good condition
whi l e not requiring unreasonable deficiencies in the

deliveries of water to water users in Yuba County and al so
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wi t hout bringing the risk of bringing reservoirs down to
dead pool such that either any deliveries or instream flows
could be net while the reservoir is at dead pool

M. Bratovich will take the lead on this testinony with
hydr ol ogi cal input fromM. Ginnell. Because these
requirenents will keep the fish in good condition and not
result in unreasonable deficiencies to the water users in
Yuba County, we believe they are appropriate requirenents
for this hearing.

The nmost significant exhibit, and | do realize we
prepared a |l ot of detailed technical testinony and exhibits.
Frankly, there were a |l ot of conplex technical issues that
requi red techni cal anal ysis and di scussi on, and we have done
that. But of all the exhibits | think the nobst inportant
ones that | hope the Board, that you and Board staff, will
focus on are the figures at the end of Exhibit 19. Exhibit
19 is entitled Expert Testinony on Yuba River Fisheries
| ssues by our various consultants. And the figures at the
end show the expected flows. Some of them show historic.
Most inportantly, they show the expected flows for all the
wat er year types that would occur under the Draft Decision
and the Yuba County Water Agency counter proposal

They al so show the estinmates of water tenperatures that
woul d occur, both at, | think | have here, Daguerre Point

Dam and at Marysville under both the State Water Board Draft
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Decision flows and on the Yuba County proposal. The nobst
i nportant point fromall these graphs, and there will be
det ai | ed questi ons about them and there should be, is that
there are not significant differences between these two
graphs in nost water year types. There are sone differences
and we will certainly be tal king about those. But they are
not significant; they are relatively mnor and only ninor
differences in nost water year types between the resulting
instream fl ows and water tenperatures

Therefore, the corresponding differences in the effects
on the fish also will not be substantial. O course, the
critical differences in our proposal allows the system not
to go broke. 1t recognizes the anbunts of water that are
avai |l abl e and nakes a reasonable allocation of those anobunts.

The other main area we need to talk about or will talk
about in this testinmony is the proposed water tenperature
requi renents. W have heard from Nati onal Marine Fisheries
and Fish and Wildlife on proposed water tenperature
requirenents. And | amsure the Departnent Fish and Gane
will summarize its witten testinony on proposed tenperature
requirenents.

The basic problem though, these just [ook at optimm
tenperatures for fish and none of themeven attenpt to
anal yze or even consi der whether or not these are

feasible. There is no discussion of what the Agency can do
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or can't do to neet these standards if they were adopted.
M. WIlson will testify in detail about how the tenperature
control device at New Bullards Bar Reservoir, which we did
see at the field tour, has been operated since 1991
Basically since 1991 he will testify that they've been
rel easing the water fromthe | ow | evel outlet continuously.
Basically upon agreenent with Fish and Gane and Fi sh and
Widlife.

So they've already got the col dest water out of New
Bul  ards Bar Reservoir. M. Ginnell will testify that
tenperatures in the Lower Yuba River can be affected to sone
degree by higher flows. In other words, if the flow
rel eased from Engl ebright Damis increased, the tenperature
gai ned from Engl ebright down to Marysville will not be as
great. That is the only control the Agency has on those
tenperatures. He will testify that there are other factors
that have much greater effects on the ultimte tenperature
at Marysville, primarily the air tenperature in that section
of the river. And that, frankly, the proposed tenperature
standards just sinply are not feasible, and even attenpting
to neet themwould require rel eases of huge anpunts of water
to try to |l ower the water tenperatures

Facing that reality, the Agency concluded that the
better approach was to devel op instreamflow requirenents

and evaluate the water tenperatures that would result from
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themand to go through an iterative process to maki ng
adjustnments to the proposed flow requirenents, if necessary,
because of tenperature issues. And, of course, as | said,
our testinony does show the expected tenperatures that will
result fromthat.

The last thing | want to conment on is, | call it,
perspective. It is inportant to keep everything in
per spective here.

The Departnent of Fish and Game, National Marine
Fi sheries and Fish and Wldlife have nade proposals, and
think there is no dispute that their goals are to optinze
the fishery habitat in the Lower Yuba River w thout any
details or frankly any considerations of hydrol ogic
feasibility or the resulting inpacts on water storage and
wat er users.

This is just sinply not the appropriate | egal standard
for this hearing and for the State Board to consider. First
of all, the State Board, obviously, has to consider the
reasonabl eness of any requirenments to determ ne whet her they
are, in fact, reasonable under the circunstances. But
beyond that, the legal standard of optinization nmay nake
sense for certain federal prograns, |ike the Anadronous Fish
Restoration Programthat we have heard about, but it is not
the good condition standard that this Board nmust apply in

thi s hearing.
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And as Dr. Arora testified, even just the flow
requirenents in the Draft Decision without any consideration
of tenperature or the PGE contract could bring reservoir
down to mininumpool with a repeat of the 1976-77 drought,
even under existing demand |evels. W just have to do
sonet hing to nake the standards reasonable so they fit
within the system

The second perspective point is whose fault are al
these things? W' ve heard a | ot about the fish |adders, the
i npacts at Daguerre Point Dam We heard about the inpacts
of Engl ebright Dam W heard about water quality com ng out
of CGoldfields. And | think there is a tendency to basically
on sone parties to say, "Well, if it is a problemin the
Yuba River, it's the Yuba County Water Agency's fault, and

t hey ought to do sonething about it. Agai n, the Agency
does have sonme substantial facilities in the watershed, but
it by no means controls everything in the watershed.
Sonetimes flows come up and down because it rains and
the water flows out of the uncontrolled watershed and the
Agency does not have any control over it. | do hope that
the | egal standard and the relative inpact of different
parties on the fishery conditions in the Lower Yuba River
wi |l be considered. As we've brought out through other

W t nesses, the project itself has actually already

significantly increased sumer flows and reduced sunmer
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wat er t enperat ures.

The final thing I would like to talk about are the
out-of -county water transfers, which, of course, have raised
a lot of issues anpbng the water dignitaries and have very
strong feelings. | think it is clear that nenber parties
have a feeling that water stored in New Bul |l ards Bar
Reservoir shoul d be devoted to high instream fl ows and
sinmply not to any out-of-county transfers. This feeling is
i ncorrect and should not be followed by the State Board for
two very inportant reasons.

First of all, M. Ginnell will testify in detail that
water transfers are only a tenporary neasure for the
Agency. Wen full departnment denands occur, the Agency will
not have any surplus water from New Bul | ards Bar Reservoir
for out-of-county water transfers. So it just would not be
appropriate to set instreamflow requirenments which
presunably are going to be in effect in perpetuity on the
basis of a tenporary water supply condition that will not
last for that |ong.

Second of all, even during this interim period,
transfers are, in fact, an appropriate way for the Agency to
generate revenues. W've already heard policy statenents
and we will hear testinony about the fact that Yuba County
is one of the poorest counties in the state, particularly

with very serious flood problens, and people dying from
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floods. And that the only way that the | evee inprovenents
that are desperately needed can go forward and, frankly, the
only way many capital facilities relate to water can go
forward is with the transfers -- fromthe funds fromthe
water transfers. So | just don't think these should be
| ooked at as sonething bad. They should be | ooked at as
somet hi ng good. The New Bull ards Bar Reservoir is one of a
few substantial assets in Yuba County. And the fact that
the Agency is trying to take advantage of that storage space
to make further capital inprovements in the county really
should not be criticized. It really is an appropriate use
of a facility and of the water that is stored init.

| have talked briefly with M. Frink about the timng.
Qovi ously, our evidence is thick, and we will have sone
time. We have prepared overheads to try to nove the sumary
through as quick as we can. M. Mtchell will kick off with
the first summary, and it is expected to take about 20
m nut es.

M. Ginnell will do the sunmmary of the hydrol ogic
i ssues for hinmself and M. Robertson and Dr. Sun. M.
Ginnell will be the only hydrol ogical witness testifying on
direct, although all three will be available on cross. His
testimony will take an hour, even slightly nore than that.
It will be including all three of those wi tnesses.

Then M. Bratovich will testify, provide a summary of
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t he proposed flow requirenments for hinself and Dr. Brian
with one just short discussion fromM. Ginnell on the
hydrology. That is estinmated to take one hour, too.

The final two witnesses will be in separate panels and
| am sure or expect will stay under the 20-minute limt.

So, with that we are ready to proceed.

H O BROM: Of the record.

(Di scussion held off the record.)

H O BROMN:. Back on the record

M . Cunni ngham

MR. CUNNI NGHAM  Thank you, sir.

Following the lead of M. Lilly, sir, I would at |east
on the record | odge an objection to M. Lilly's proposed
timng for testinony. |t was ny understandi ng, having read
the notice provided for this proceeding, that the testinmony
of each witness was not to exceed 20 minutes, and the tota
time to be provided for all wtnesses of any one party was
not to exceed two hours.

VWhile | appreciate that M. Lilly nay have consulted
with M. Frink and staff to arrange for sone alternative
arrangenent in timng, | would ask that this be formally
noti ced as an exception to your own notification rules, and
that they are planning on already exceeding the tine

provided. | understand you can grant additional time for

these parties to proceed and present their direct testinony.
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| believe the notice itself suggested that everybody
expedite presentation of their direct through conprehensive,
witten presentation with only the nost linited oral
presentation foll ow ng.

If you are going to make an exception here, | would ask
that you first recognize such an exception is being nmade for
the record and, secondly, grant such a consideration for all
other parties to follow

H O BROMWN: Thank you, M. Cunningham You are a
little bit ahead of ne, but that is fine.

M. Bai occhi .

MR. BAIOCCCHI: M. Brown, | am wondering whether or not
the witnesses that submtted testinony as shown in their
Exhi bit 19 were sworn in.

H. O BROWN: Thank you, M. Baiocchi.

MR. LILLY: That is my second question.

H O BROMW: W will get to that.

MR FRINK: M. Brown, | did have a conment.

M. Lilly mentioned that he consulted with nme about the
time of his witnesses' presentation, and | just want it
clear that in no regard did | indicate that the Yuba County
Wat er Agency was excepted fromthe requirement. And |
rem nded hi mof what the requirenents were and al so said
that the notice did provide, that upon a show ng of good

cause, the Hearing Oficer may extend the tinme. 1In no way
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did | authorize an extension of tine.
H O BROMWN: Thank you, M. Frink

M. Lilly, do you have any response before | nake ny

conment ?
MR, LILLY: Thank you. First of all, | didn't nean to
inmply that M. Frink agreed to anything. | know he woul dn't

do that because that is the Hearing Oficer's decision

What had happened was he called ne and asked ne how rmuch
time are these people going to take, and | gave himny best
estimate. And then this norning we had a sinilar

di scussion. He asked ne and | told him

So if |I misrepresented that, | apologize, | did not
intend to.
Regardi ng the comment, the other comments, | amfully

aware that there is a two-hour linit listed in the hearing
notice. Cbviously, there is discretion for the Hearing
Oficer to give nore tine.

I will just note we have to cover nany nobre areas than
any other party. As | said before, no one else is talking
about the inmpact of the PGE contract. No one else is
talking feasibility of the water tenperature requirenments.
No one el se besides Dr. Arora is even doing a hydrol ogic
analysis. W have to do all of that. W are the only water
agency, water district, that is doing any of that. Frankly,

we are the only party besides Dr. Arora who is doing any of
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t hat .
W also are the only party that prepared a
conpr ehensive fishery proposal since the 1992 hearing, and

that requires significant anbunts of time to discuss. W

have to cover a lot nore territory than any other party. W

are not just sinply stating sone concl usionary professiona
opi ni ons about what we think would be good. W have gone
t hrough detail ed anal ysi s.

If we try to pare it down any nore than what he have
al ready done, it just sinply -- we won't be able to get the
point across to the Board, to the Board staff or to other
parties.

H O BROMWN: Thank you, M. Lilly.

M. Lilly, if I add up all this tine here that you
requested, five hours. Are you suggesting that you would
need five hours as you subnitted in order to put on your
case in chief?

MR, LILLY: | don't think it cane out quite that high
| got sone nunber under four. It is definitely over two,
but | don't think it is nmore than four. For this panel it
is probably approximately three.

H O BROMW: WII you stipulate to three hours, M.
Lilly?

MR. LILLY: For this panel, that is correct.

H. O BROMN: The Hearing O ficer has discretion. You
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have nade a solid point that you're covering issues that are
important to this Board to hear. | do have latitude, but we
all play by the sanme rules, too. Wen you get to the point
where you have exceeded your tine, | will ask you to show
cause at that point in tine to proceed, and we w |l make
consi derations at that time.

MR LILLY: That is fine. May we now proceed?

H O BROMN: You nmmy proceed, M. Lilly.

MR. LILLY: Thank you. First of all, start with you
M. Ginnell

---000---
DI RECT EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY MR LILLY

MR. LILLY: Can you grab one of those microphones and
tell us if you have taken the oath in this hearing.

MR, GRINNELL: Yes, | have.

MR, LILLY: Have you had a chance to | ook at Exhibit
S- YOWA- 2?

MR, GRINNELL: Yes, | have.

MR LILLY: |Is that an accurate statenent of your
educational and professional experiences?

MR, GRINNELL: Yes, it is.

MR, LILLY: If you could pass the nicrophone to Dr.
Sun.

Dr. Sun, have you taken the oath in this hearing?
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DR. SUN: Yes, | did.

MR LILLY: |Is Exhibit S-YCWA-3 an accurate statenent
of your education and professional experience?

DR SUN  Yes.

MR LILLY: M. Robertson, have you taken the oath in
this hearing?

MR. ROBERTSON: Yes, | have.

MR, LILLY: Is Exhibit S-YCWA-4 an accurate statenment
of your education and professional experience?

MR. ROBERTSON:. Yes, it is.

MR, LILLY: M. Bratovich, have you taken the oath in
this hearing?

MR. BRATOVI CH.  Yes.

MR LILLY: Is Exhibit S-YCWA-6 an accurate statenent
of your education and professional experience?

MR, BRATOVICH: Yes, it is.

MR, LILLY: Dr. Brian, have you taken the oath in this
heari ng?

DR. BRIAN. Yes, | have.

MR LILLY: |Is Exhibit S-YCWA-7 an accurate statenent
of your educational and professional experience?

DR BRIAN: Yes, it is.

MR LILLY: Finally, M. Mtchell, have you taken the
oath in this hearing?

MR. M TCHELL: Yes, | have.
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MR LILLY: Is Exhibit S-YCWA-8 an accurate statenent
of your education and professional experience?

MR. M TCHELL: Yes.

MR, LILLY: Finally, just to cover the background, M.
Ginnell, | amjust going to ask you briefly, and obviously
we will sunmarize later, are Exhibits S-YCWA-13, 14, 15,
16A, 16B, 17 and 18 accurate copies of the testinmony that
you, M. Robertson and Dr. Sun have prepared for this
heari ng?

MR. GRINNELL: Yes, they are. | do have two
corrections, though.

MR LILLY: That is why | included 16B and | believe we
will also get to 19A in just a noment.

M. Bratovich, | amgoing to ask you are Exhibits
S- YCWA- 19 and 19A accurate copies of the testinony that you,
Dr. Brian, M. Mtchell, M. Ginnell and Dr. Sun prepared
for this hearing?

MR. BRATOVI CH.  Yes.

MR LILLY: Finally, M. Mtchell, | amgoing to hand
you a copy of Exhibit S YCWA-20 and ask you whether this is
a report that you prepared based on your field observations
and experience.

MR M TCHELL: Yes, | did.

MR LILLY: M. Mtchell, we will start with you

W have asked the other witnesses as other parties have
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done, M. Brown, we've prepared sone slides to sunmarize the
testimony to try to facilitate the process.

M. Mtchell has overheads of those. | have copies of
the papers as well so if people can't see the overheads they
can | ook at the paper as well. | wll hand six copies of
those to the Board staff, and we have copi es available for
all parties. W will ask for the record that these
over heads be narked as S- YCWA- 24,

H O BROMW:. Al right, M. Lilly. | do appreciate
your nomentum that you have novi ng here.

MR LILLY: | will try not toloseit. | wll put
themon the table for the other parties.

M. Mtchell, do you have those overheads ready to go?

MR, M TCHELL: Yes, we do.

MR LILLY: Wy don't you just go ahead, then, and
start with the overheads and sunmari ze your testinony.

MR. M TCHELL: Over the last eight years Jones & Stokes
has been conducting annual fisheries surveys on the Lower
Yuba River to provide Yuba County Water Agency with
i nformati on on the condition of fish populations and to
eval uate effects of operations on fish in relation to flows,
wat er tenperatures and ot her habitat conditions.

| have been the lead fisheries biologists for these
efforts. M responsibilities have been to design and direct

the field investigations and survey work. | and severa
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Jones & Stokes biologists working under ny supervision have
spent the last ten years nmonitoring fish populations in the
Yuba River using a variety of nethods, including boat and
aerial surveys, snorkeling and scuba, and fish sanpling by
seine netting and electrofishing and trapping. 1In total |
have personally spent over 250 days on the Lower Yuba River
over the last ten years. Typically, our biologists and
spend about 40 days per year on the river conducting these
fishery surveys

Slide 1 is a sunmary of Jones & Stokes field activities
since 1992. Jones & Stokes has conducted sal non escapenent
surveys every year since 1991 to estimate the annual adult
spawni ng escapenent. Spawni ng escapenent is the tota
nunber of adult salnon returning to the river

The Departnment of Fish and Game began t hese surveys in
1953 but discontinued themin 1990. 1In 1991 Yuba County
Wat er Agency stepped in to fund a continuation of these
surveys and hired Jones & Stokes to continue these surveys
to the present date

Each year annual surveys are conducted in early October
to about nid-Decenber, using a mark and capture technique
that involves taggi ng sal nron carcasses and estimating the
total nunber of adult sal non based on the recovery rates of
t agged carcasses.

The earliest spawning typically begins in Septenber,
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and these may include spring-run chinook, but carcasses are
generally not observed until early Cctober

Since 1992, we have al so conducted sal non redd surveys
usi ng ground and aerial techniques. The purpose of these
surveys have been to determine the timng and distribution
of salmon redds during the late sumer, fall and w nter
peri ods. Mich of our fieldwrk has focused on juvenile and
st eel head surveys since 1992. The purpose of these surveys
has been to docunent the distribution, abundance, growth and
the condition of juvenile salnon and steel head under
different flow conditions.

The results of our 1992 juvenile sal non nonitoring
study are presented in Exhibit S YCWA-20.

We have al so been conducting sal non and steel head redd
and juvenile strandi ng surveys since 1992. These surveys
were conducted to assess the potential for stranding of
redds and juveniles prior to proposed operational changes to
assi st Yuba County Water Agency in avoiding or mnimzing
t hese strandi ng i npacts.

MR. CUNNI NGHAM M. Brown, please, | have to ask a
guesti on.

H O BROMN: M. Cunningham

MR. CUNNINGHAM | will step to the podium

M. Brown, | have been | ooking at this exhibit and

t hought we were going to have this problemwhen | nade ny
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earlier objection.

| can't find any place in the witten subm ssions of
Yuba County Water Agency where this information is presented
inthe witten testinony. And | amsorry, we've had earlier
obj ections by other parties. | will make the objection on
behal f of ny party. This exceeds the scope of the witten
testimony provided and such is not proper direct testinony
in this proceeding.

| object to this testinony.

H. O BROMN: Thank you, M. Cunningham | notice that
M. Mtchell is reading that also.

M. Lilly, if heis reading it, was it subnitted in
his direct -- in his testinony as a sumation of his
testimony?

MR LILLY: This is a sunmation for each -- frankly, we
are doing the same thing that Dr. Arora and severa
Wi t nesses since then have prepared overheads to sunmarize
testimony. For each overhead we have listed the pages from
the witten testinony that it summari zes.

And this testimny of M. Mtchell describing the Jones
& Stokes work is, in fact, a sunmmary of pages from Exhi bit
19. Frankly, all we are asking for is the same latitude
that was given other parties. M. Cook this norning spent
30 minutes sunmari zi ng four pages of testinony, which

certainly, as sonme of the other parties noted, may have gone
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beyond the exact words of that, but we are not goi ng beyond
the scope of the witten testinobny that was previously
submi tt ed.

H O BROMWN:. M. Cunni ngham

MR. CUNNI NGHAM  Sir, | appreciate M. Lilly's attenpt
to say that this is sonehow an expeditious summary of
testimony presented. But | see attached down at the bottom
of this exhibit references to Yuba County Water Agency
Exhibit 19, Pages 3-8 to 3-12 and Pages 3-14 to Pages
3-21. And I'msorry. |1'mlooking at that testinony and
don't find any references to all of those surveys being
done, specifically by Jones & Stokes at any one tine.

VWhat | see are references perhaps to reference naterials,
but | don't consider this a summation of any of the
materials that | can see here. | don't think | see that
this is any direct copy of the testinony that is bei ng now
presented. This isn't a copy of any graph contained within
the materials. This is essentially a new way of presenting
testinmony or altogether new testinmony. | don't see this
anywhere in the witten testinmony.

This is the problem What we have here is a conbi ned
testinmony of five people in this exhibit. This is Exhibit
Yuba County Water Agency 19. And we are now being asked to
have one person piece out his piece that he w shes to speak

to, and | can't find it. | can't find where he's made these
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statenents. | can't find where he says he's done these

surveys on each of these days for these events. And it

m ght be a nice argunent that these are sonehow sunmari es of

his information. It is information not contained in his own

witten testinony.

H O BROWN: Thank you, M. Cunni ngham

M. Cook, you rise.

MR COOK: M. Lilly points -- of course, points out
fairness and nmentions ny testinmony. | should recall the
fact that there was an objection while | was exanining, |
believe, M. Calvert. And | certainly apol ogi zed and |
wi t hdrew the question. And | only ask that the rules be
applied equally to all of us.

H O BROWN: Thank you, M. Cook.

M. Bai occhi.

MR. BAIOCCHI: M. Brown, | support M. Cunni ngham s
obj ections. And, secondly, M. Mtchell doesn't have any
witten testinony. There isn't any. | objected to
that. There is no witten testinony.

H O BROAN: Any other objections?

M. Lilly, your response.

MR LILLY: Exhibit S-YCWA-19 lists the authors under
the "prepared by" words. Third author listed is WIliam
Mtchell, MS. Fishery biologist. So he has submtted

witten testinony.
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The details, here he is talking about -- basically
summari zi ng, start on Page 3-14 of that testinobny and going
through, | believe it's, 3-21. This is one slide to try to
sunmari ze those seven pages.

H O BROMN:. On 197

MR LILLY: It's 3-14 is where it starts.

H O BROMN: You are on Exhibit 19

MR. LILLY: Yes, Exhibit 19, Page 3-14.

H O BROMW:. Start on Page 3-14 and go to 3-19 or 3-
what ?

MR LILLY: Actually, M. Mtchell's told ne there is
some of it is discussed -- the sal mon escapenent surveys ar
di scussed on 3-12, and nost of the other studies are on
3-20, but 3-14 is where the discussion starts.

H O BROMN: \Which part, M. Cunni ngham has he given
testinmony to that is not covered in this testinony, witten
testimony, 3-12 to 3-217

MR. CUNNI NGHAM Let's start, your Honor, and we'll go
with just this first page. | think M. Lilly has told us
that we should | ook on 3-14 to 3-19, and | am | ooki ng at
3-14 to 3-19 and | see no reference --

H O BROMN: Actually, he said 3-12

MR, CUNNINGHAM | think he mentions the 3-12 would be
a relevant page. But in looking at all of those pages

collectively and individually, | do not see one place where
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it isidentified that on October 12th through Decenber 15th
of 1992 the sal nbn spawni ng escapenment survey was nade. |
see references to escapenent surveys. This is new
information. |'ve never seen these dates before. 1've
never seen any of these dates before.

H O BROMW. On the particular itemof concern, M.
Lilly, can you address that or can M. Mtchell point out in
his testinmny where you nade reference to that?

MR. LILLY: There is not reference to the specific
dates, but this is the sort of detail that the Hearing
O ficer has allowed other witnesses to do. W are wasting a
lot of time here. | think it is perfectly appropriate.

H O BROM: This is ny tine, not yours

MR. LILLY: Thank you. | appreciate that.

It is perfectly appropriate for himto list the dates.
This has no effect on M. Cunninghanmis ability to prepare
cross-exam nation or anything else. This is just a
sunmari zati on of very detailed testinony that has been
previously submtted.

MR. CUNNI NGHAM  Your Honor, this isn't testinony.
These dates are nowhere. He's just adnitted it. These
dates are nowhere in the testinony, witten testinony,
provided to the rest of the parties in this proceedi ng.
wi || have sone detail ed questions about sone of these dates,

dates that M. Lilly considers innocuous, perhaps

CAPI TOL REPORTERS (916) 923-5447 566



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i nsubstantial information.

If they are so innocuous, don't present them |If thes
are being presented for sone explanatory reason, then since
I've never seen any of these dates, | have reason to ask
whet her these people were physically on-site at each of
t hese dates what they physically did on these dates. This
dramatical ly expands the scope of cross-exam nation that |
wi sh to ask, especially since | seemto have sone
i nfornmati on that suggests that on sone of these dates,
contrary to the representati ons made here, these events did
not take place as described and, in fact, reflect nuch
di fferent events.

So, if we are going to talk about all these dates that
I've never seen before, then | have the right to
cross-exam ne each of these w tnesses about each of the
events that happened on each of those dates. W are talkin
about expandi ng the scope of this hearing. | suggest M.
Lilly is the | ead.

H O BROMN: Thank you, M. Cunni ngham your concerns
are very well presented.

M. Lilly, any last responses before | nake a ruling?

MR LILLY: W believe that this is appropriate.
think M. Cunninghamis grossly exaggerating the fact that
sone new dates have been added in summary of testinony.

Qoviously, he has a right to cross-exam ne on any of these,
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and he will get to do that when his tine cones.

| think the Hearing O ficer should get beyond the
technicality. The purpose of this hearing is to get the
evi dence out and get the truth and come up with an
appropriate decision based on the evidence.

H O BROM: | understand ny responsibilities, M.
Lilly.

MR LILLY: Cood.

H O BROM:. M. Baiocchi.

MR. BAIOCCHI: Thank you. Also, this is hearsay. As
so noted by M. Cunningham it is hearsay. | have a probl em
with Page 2 when we get to it.

H O BROWN. Thank you, M. Baiocchi

Counsel or, do you wi sh to add somret hi ng?

MR. FRINK: It doesn't appear to nme that the procedure
M. Lilly has in mind for presenting the evidence on behal f
of Yuba County Water Agency conplies with what was spelled
out in the hearing notice. This is a report, and,
certainly, there is no objection to presenting a report.
There have been a number of reports presented, but the
testimony of witnesses has been subnitted in witing.

M. Cook varied a little bit fromwhat he submtted.
Most of the other witnesses have stuck very closely to what
they previously submtted. M. Arora was virtually verbatim

what he had in witing. He used overheads to make it easier
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for people to follow This does appear to be beyond the
scope of what was submtted.

H O BROMWN: Thank you, M. Frink.

My ruling in this issue is this: that the Hearing
O ficer has provided latitude to sone limted extent to the
other cases in chief. And certainly, M. Cook, when the
concern was pointed out to you, you did change your direct
testinmony and | ead and adjust it, and others have, too.

Nevertheless, it is difficult to stay exactly on track
of what is always presented. | will allow some |atitude,
but | do advise you or request of you, M. Lilly, that for
your witnesses to nmake a summary of your direct. That is
the purpose. If you go beyond that and then you woul d have
an unfair situation for the other people in the audience an
the other attorneys who wi sh to cross-exani ne.

So, | will give you sone latitude. M. Cunningham s
point is well taken, to make your testinobny that you're
giving here a summary of what you presented in the direct.

M. Lilly, please proceed al ong those lines.

MR. LILLY: Thank you, we will.

M. Mtchell, maybe we should just wap up this
overhead. |If you can just briefly sumarize the juvenile
steel head study. | think you were to there, and then we
will go on to the next slide.

MR. M TCHELL: Yuba County Water Agency is al so
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funding a two-year study of |ife history and habitat
requi renents of juvenile steelhead in the Lower Yuba River.
This study is being conducted by Jeff Kozl owski, a graduate
student at U.C. Davis, also one of our staff biologists, as
part of his Master's Degree program

This is a list of anadronpus and resident fish species
seen in the Lower Yuba River. Wile other species have been
observed, these have been the nbst comonly observed species
during our surveys over the past eight years, and al so
reflect the fish that were observed by the Departnent of
Fish and Gane in 1987 and 1988.

H O BROM: Hold a minute

M. Bai occhi

MR. BAIOCCHI: Yes, | have an objection. A, to begin
wi t h, under anadronous species on the left-hand side, it has
chi nook sal mon and we have threatened spring-run chinook
sal ron, and we have fall-run chinook salnon and | ate
fall-run chinook sal non

Secondl y, under steel head they are threatened. That
woul d | ead the viewer to believe those species are not in
the river. An exanple, they are |listed as species as
spring-run and steel head now.

H O BROM: M. Baiocchi, those would nmake excell ent
cross-exam nati on questions. Perhaps you would hold those

ki nds of questions until we are through with the direct and
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that would be a good tine to cover that and a good
point, and maybe we could et M. Lilly proceed and get
t hrough his direct.

MR LILLY: M. Mtchell, please proceed with your
summary of Slide 2.

MR. M TCHELL: An inportant note here is that nost of
the species that were observed in the Lower Yuba River are
nati ve speci es as denoted by the letter N. The preval ence
of native species in the Yuba River is also evident fromthe
results of electrofishing surveys conducted in the sumer of
1999, as shown in the next slide.

MR, LILLY: This will be Slide 3.

MR. M TCHELL: Slide 3, yes.

Slide 3 shows the relative conposition of the fish
speci es both above and bel ow Daguerre Poi nt Dam based on
el ectrofishing surveys conducted in the sumer of 1999.

El ectrofishing is used in areas of the river where this type
of method is nost effective. Those would be the shall ower
areas along the margins of the river. So this does not
reflect the entire fishing conmunity.

However, what is noteworthy is that virtually all the
speci es that were observed in the Yuba River |ast sumer in
this sanpling effort were native species.

Anot her point here is that there were major differences

in the relative conposition of species above and bel ow
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Daguerre Point Dam Above Daguerre Point Damthe sanples
were predom nantly conprised of steel head rai nbow trout,
foll owed by speckl ed dace, Sacranento sucker, scul pin and
smal | nunbers of chinook sal non, Sacranento pi kem nnow,
California roach and | anprey.

Bel ow Daguerre Point Damthe sanples were dom nated by
scul pin, Sacranento sucker and Sacranento pi kenm nnow and
smal | nunbers of other species, including steel head rai nbow
trout, speckle dace, chinook salnon and tule perch. | will
di scuss these differences a little later in my testinony.

MR LILLY: We will nowgo to Slide 4.

MR MTCHELL: Slide 4 is the next slide.

These are the target species for our fish surveys in
the | ast eight years. Most of our surveys have focused on
chi nook sal non and steel head. However, we have al so
conduct ed surveys downstream of Daguerre Point Damto
determ ne the presence of Anmerican shad during the spring
and | ate sunmer.

Next will be Slide 5.

Slide 5 is a graph showing fall-run chinook sal non
spawni ng escapenent in the Lower Yuba River during the
peri ods before and after construction of New Bullards Bar,
whi ch was in 1970

| should note here that because of overlap in the tine

of spawning for fall- and spring-run chinook salnon, it has
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not been possible to distinguish between fall- and
spring-run ~carcasses on the spawni ng grounds. And,
therefore, these estimates |ikely include spring-run sal non
as well.

During the pre-New Bul |l ards Bar period, prior to 1970,
this would be 1953 to 1971, annual spawni ng escapenent of
adult salnon in the Lower Yuba River averaged about 12,900
sal ron. Fol | owi ng conpl eti on of New Bul |l ards Bar Reservoir
annual spawni ng escapenent was sustained at slightly higher
| evel s through 1991. And since 1992, there has been an
upward trend, with recent spawni ng escapenents well
exceedi ng the historical average.

The resulting average escapenent follow ng the
conpl etion of New Bullards Bar to the present has been
approxi mately 15,100 fish, which is a 70-percent increase
over the pre-New Bul |l ards Bar Reservoir average. Since the
construction of New Bull ards Bar Reservoir the returning
nunmbers of adult chinook salnmon to the Lower Yuba River have
been sustained as shown by this graph. Despite two of the
wor st droughts on record, one that occurred during the
'66-67 water years and another, '76-'77 water years and
anot her that occurred during the 1990 -- 1987 through 1992
wat er years.

Next | would like to say -- next | would like to just

poi nt out that several out-of-basin factors have al so
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effected Lower Yuba River runs, and we all discuss those a
little later.

Next | would like to discuss steelhead. Simlar
long-termrecords of adult steel head abundance have not been
possible in the Lower Yuba River because, first of all
steel head generally spawn in the winter and early spring
when high turbid flows often preclude surveys. And al so,
nost adult steel head do not die after spawning |ike chinook
sal ron, where carcass surveys are not possible.

However, prior to the construction of New Bull ards Bar
Reservoir, DFG estinated about 200 steel head spawned in Yuba
Ri ver before New Bull ards Bar Reservoir was conpl et ed.
Angling reports and the Department of Fish and Gane records
i ndi cate that steel head fishing all over the Lower Yuba
River dramatically increased followi ng the conpletion of New
Bul | ards Bar Reservoir.

DFG estimated that in 1975 the steel head run was
estimated at 2,000 fish based on angling data. The
Department of Fish and Gane biologist attributed this
increase to initial steelhead stocking programs, as well as
to i nproved habitat conditions resulting from higher cold
rel eases from New Bul | ards Bar Reservoir.

Since 1992, our snorkeling observations, interviews
with anglers indicate the continued presence of |arge

nunbers of adult steel in the Yuba River during the w nter
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and spring. W have also found significant natura
reproduction of steel head fromlarge nunbers of juvenile
steel head, which I will discuss later as part of the review
of our juvenile steel head results.

Wth respect to shad, since 1992, we have al so observed
adult shad downstream of Daguerre Point Damduring the late
spring and sumer. But we have not been able to assess the
relative size of the runs fromyear to rear. However, as we
reported in our previous testinmony, Departnent of Fish and
Gane anal yses as well as results froma shad study we
conducted in 1990 indicated that the distribution of adult
shad in the Lower Yuba River, Feather River and Sacranento
River was largely the result of differences in flows. And
the relative magni tude of flows basically determ ne
di stribution of shad during shad nigration

Next, Slide 6. | would like to discuss the
out-of -basin factors that affected anadronous sal nonids in
the Lower Yuba River, primarily chinook sal non

MR CUNNI NGHAM M. Brown.

H O BROAN: M. Cunningham

MR. CUNNI NGHAM If | might, sir, | would Iike to renew
my objection to this, call it an exhibit for |ack of
anything else right now, any testinony to follow fromthis
exhibit.

| see again on the reference to this exhibit reference
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to the Yuba County Water Agency Exhibit 19, Pages 3-12. |
bel i eve, however, this testinony or this graph is an attenpt
to sumari ze testinmony from3-12 to 3-14. | finished very
qui ckly reading 3-12 through 3-14, and excuse ne if | m ght
stand corrected, but | see nowhere within those three pages
of testinony, prepared or witten, the word "El N no" or any
reference to the El Nino conditions. So once again we are
entering into testinmony that was presented or brought to our
attention prior to this proceedi ng today.

This is going to take us once again into a side of
avenue, and | would object to this. It is not contained
within witten testinony al ready provided.

H O BROMN: \What pages did you say?

MR. CUNNI NGHAM  3-12 to 3-14.

H O BROM: M. Cee

MR. CGEE: W are speeding along here, and | had sone
comrents regarding the last exhibit, S YCWA-19.

H O BROM: This exhibit here?

MR CGEE: No. M. Mtchell was speeding along and nade
several references to the Departnent of Fish and Gane
surveys or studies. | flipped to the reference on that | ast
graph. Can we have that back up, please. The reference to
Page 3-11, Page 3-11 is an identical graph as it is. There
is nothing in that reference that points to the Departnent

of Fish and Gane. And | join in M. Cunningham s objection
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fromthe very beginning, that we -- | amtrying to foll ow
and trying to take copious notes. | wish | had ny own
report here to copy what M. Mtchell has offered up as
testimony without -- without witten testinony, | don't know
where he is getting his information. | cannot flip through
what is essentially a report, which is not signed under
penalty of perjury.

And he is reading froma sunmary. | would ask for a
copy of that sunmary that he is reading fromso we can point
to somet hing during cross-examnation w thout having to sit
down and trying to figure out where he is getting his
reference from

H O BROWN: Thank you, M. Cee.

M. Bai occhi

MR. BAIOCCHI: | support M. Cunningham s and M. Cee's
obj ecti ons.

H. O BROAN: Thank you.

M. Lilly.

MR. LILLY: This is going to take a long tinme if we
have to keep doing this, but | wll.

First of all, regarding ocean conditions, there is a
total of one page of text on Pages 3-13 to 3-14 of Exhibit
19, which refers to ocean conditions. Even if the exact
words "El Nino" are not there, that is certainly within the

scope of perm ssible sutmmary of an entire page of
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testi mony.

Regarding M. Gee, he is correct the bar graph is an
exact copy of 3-11 of Exhibit 19. As far as the source of
those bars and data points for each year, they are listed on
Page 3-10. As to who did the actual surveys, they don't use
the words "Department of Fish and Gane," al though the names
of the Department of Fish and Game biol ogi sts are nmentioned
on that page. And, frankly, in 1992 it was clear that there
was testinony that those bar graphs and those data points
were coll ected by Departnment of Fish and Gane bi ol ogi sts.

What we have done here is used the sane bar graph and
updated with the |last eight years of data to show the recent
condi ti ons.

H O BROMWN: Thank you, M. Lilly.

Do you have any objections with maki ng copies of their
sunmari es?

MR, LILLY: That is normally not done. | suspect if
M. Mtchell is Iike nbost people, he probably has
handwitten notes all over them |If we give hima chance to
keep it up, we want to subnmit that as an additional exhibit,
| don't have an objection to doing that.

H O BROMN: That takes care of your concerns, M.

Gee?
MR, GEE: It does to sonme extent. | amrather -- it

rai ses a concern if they had tine to sunmarize the points, |
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am wondering why they didn't have to present a witten
testinmony like all the other parties did. There have been
sone statements nmade that you have given latitude to other
parties fromdeviating fromthe technicalities of the
procedure.

| made every effort to conply with the procedural
requi renents of this hearing, and what we have here is
beyond nerely deviating fromthe procedures of this hearing.
This is a gross deviation fromprocedures | made every
effort to conply with.

H O BROMN: Thank you for your coments, M. GCee.

M. Cunni ngham

MR. CUNNI NGHAM Thank you. | will follow M. Cee. |
heartily support M. Gee's concern. | don't think sunmaries
right now are going to help us now | think what we are

| ooking at is everybody else who will need to participate in
this proceeding, presented their testinmony in witing with
t he understanding that they could cone in and sunmarize the
contents of that, but not in essence provide new anal ysis or
new dat a.

These docunents that we are | ooking at now, these
over heads that we are | ooking at now, several of these
contain conpletely new informati on that nobody has seen
before. If M. Lilly wants ne to cite book and bible, |

will talk about due process anbng other things, and we have
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been deni ed due process in order to participate
her e.

Let nme just focus on just this specific exhibit again.
I am | ooking at Pages 3-13 and 3-14 of their own submtted
testinmony, the testimony M. Mtchell apparently is
signatory to. If M. Lilly or M. Mtchell can tell ne
anywhere within the bottom hal f of Page 3-13, where it says
social conditions and the top half of 3-14 where it
continues that sane discussion, it says "El Nino," | wll
eat ny words. But | amsorry, | reread it twice nore now
and | don't think EI Nino and | don't believe EIl Nino is an
adequate summary of the discussion contained there.

What | find is only a glib reference to a source from
David W Welch, Commttee on Energy and Natural Resources,
fromthe United States Senate.

H O BROMWN. \What page are you on?

MR. CUNNI NGHAM  This is on Page 3-14 at the top
di scussing a recent decline of sal non abundance and tal ks
about, "This nmay have been due to increased ocean
tenperatures in the Northeast Pacific, which nmay be caused
by gl obal warning."

| amno scientist, M. Brown. But last | heard El N no
and gl obal warm ng are not the sane thing. And any attenpt
here to globally say they are m sstates again and does not

state accurately the evidence presented to us to
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cross-exam ne this w tness.

H O BROMN: M. Baiocchi.

MR. BAIOCCHI: M. Brown, | was |ooking for the
regulation. | can't find it. It's in there. This is
surprise testinony. You want to call it testinmony. But,
anyways, it is a surprise to all of us, people at the
hearing. There's been two objections consistently by M.
Cunni ngham and M. Gee and nysel f.

H O BROWN. Thank you, M. Baiocchi.

M. Frink, do you have a commrent ?

MR. FRINK: | think we do have an ongoi ng problem
here. The other parties subnmitted their testinony in
witing in advance, and | see nothing wong with the reports
that Yuba has presented. |t does not appear that several of
their witnesses who intend to testify have subnmitted
witten testinony. That doesn't conply with what was set
out in the hearing notice.

It could be prejudicial to the parties. Apparently
nost of the witnesses have prepared sonmething in witing
that they intend to work from and perhaps an eventual
solution would be to get a cl eaned-up copy of that and
distribute it.

I don't know how you overcone the problem of the other
parties not having seen that in advance of the hearing.

MR, LILLY: Can | respond, M. Brown?
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H O BROM:. O course, M. Lilly.

MR LILLY: Thank you.

The basic issue here -- the problemhere is that we
have presented far nore detailed witten testinony than any
other party. And with the limtations on tinme that this
Board has i nposed, we have to sunmarize it. Wat we are
doing here is no different whatsoever than what the
Department of Fish and Gane did in 1992 when it presented a
250- page plan, called The Lower Yuba Fishery Managenent
Plan. It had a panel of w tnesses and, incidentally, that
was not even denoni nated testinony, and the panel of
wi t nesses tal ked about that.

The Hearing Oficer then -- | realize that you
M. Brown, were not the Hearing Oficer then. The Hearing
Oficer then allowed themto go into detail, explaining wha
that plan addressed and to talk about it. They can't
possi bly have a sunmary of every single page in that. They
had to carry on a summary so we could get through the
hearing. They did that.

W are doing the sane thing here. As far as M.

Cunni ngham s comments, he apparently is no scientist
because the words that he just read, increasing ocean
tenperatures, is exactly what El N no is about. And the
fact that we have had a one-word or one-phrase sumary to

summari ze a page of testimony is perfectly appropriate.
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I will note here on this very exhibit, there is a
headi ng on Page 3-12 which says out-of-basin factors
af fecti ng anadronous sal nonids, which is what the title of
this is. W added the words "in the Lower Yuba River" just
to sumarize. O course, that is listed on the cover page
of the report. Then the words "ocean harvest rates, ocean
conditions and delta factors" are the summaries of the
subsequent sections of that report.

So, they are just incorrect. W are sunmarizing our
witten testinony. Just happens to be our witten testinony
is very extensive and very detailed. So the summary can't
just go through paragraph and paragraph as it could if the
sunmary were nuch shorter. Wth the constraints of this
Board's hearing procedures and the ampbunt of detailed
technical information that we need to present to address the
i ssues, this is the only way we can do it.

H O BROMN: Thank you, M. Lilly.

MR. CUNNI NGHAM M. Brown, |'ve got to have one | ast
say, M. Brown. | amsorry.

Il will start with the specific.

Excuse me, M. Lilly and Menbers of the Board and
staff, but | believe the full phrase that they quoted here
in your own witten testinmony is reduced survival may be
reduced to increasing ocean tenperatures which -- 'l admt

it says may be caused by gl obal warm ng
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If you have a witness who is prepared to testify,
will ook at M. Mtchell since he seens to be the one
aut hor of this statenent through the summary, if M.
Mtchell is prepared to testify that increased ocean
tenperatures caused by gl obal warm ng are the sane as E
Ni no, | mght have accepted this summary. But | do know
enough science to know that El Nino is a periodic, cyclica
effect in the eastern Pacific unrelated to gl obal warm ng
or at |east no evidence to ny knowl edge has been established
to correlate such surface warm ng with gl obal warmn ng

So, | do think this is not an accurate summary of their
own testinony. Yes, sone of these other pieces are. But
this is ganesmanship. |If what we are going to do is say, "I
have a couple pieces right and I will kind of run the other
stuff through because it is going to expedite our
testimony," | put it to you, M. Brown, this is not
expedi ting the testinony.

| take serious offense to M. Lilly's sunmary of what
happened in 1992. The Departnment of Fish and Gane put on
witten testinony. W subnmitted witten testinony from each
of the witnesses who participated in the 1992 hearing. W
al so subnmitted the managenent plan as a secondary docunent,
a docunent that this Board was fully entitled to take notice
of pursuant to the provisions for official notice. W did

in each of our pieces of witten testinony then make
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references to that docunent as we have done in our current
presentation. W have subnitted witten testinony and
attached docunments or exhibits that nmake reference to it.

That is not what | amlooking at here. These guys have
all lunmped it together. | do think that if we are going to
provi de sunmaries of this right now, then let's summarize
what is in their docunent. Let's not nmake up new testinony.
Let's not glibly use phrases that are not docunented in this
testinmony. Let's just do this testinony.

And | will put it to you and | will renew ny objection
about the timng on this. Yes, they've got |ots of
material. So do a lot of other parties in this proceeding.
The whol e idea of this oral presentation is not to reiterate
every inportant elenment, every detail, to beat the Board to
death with details fromtheir testinmony is to just give sone
context. The witten testinony is already going to be
submtted. We have all the information the Board will need
to make its determnation

M. Lilly is going to drag this thing out. | would
guess if I were to shut up now and not speak another word
for the rest of the day, we are not going to be anywhere
near finished before the end of the day.

Wth that, M. Brown, | renew ny objections.

H O BROWN. Thank you, M. Cunni ngham

Any ot her objections before | give the Board's ruling?
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M. GCee.

MR. CGEE: Again, M. Lilly has addressed some of the
parties' objections. He has not addressed mne. M
objection still stands. | cannot follow M. Mtchell's
testimony w thout having sone formof witten testinony. |
do not have the amount of time or resources to sit down and
t ake copi ous notes and keep up with his testinony without
sone formof witten testinony. That is why | thought we
had witten testinmony, so we can refer to sonething outside
of his oral testinobny, and | agree M. Lilly's statement is
correct; there is a lot of material to go through. But that
is the purpose of having witten testinmony.

VWhat M. Mtchell should be offering, as with all
Wi tnesses, is a sumary. This is not what is being done
her e.

Il join in M. Cunninghams objection, and | reiterate
nmy previous objection.

H O BROWN. Thank you, M. Cee.

M. Lilly -- couple nore.
M. Baiocchi.
MR. BAIOCCHI: Bob Baiocchi. | support M.

Cunni ngham s and M. Cee's objections.
H O BROM: M. Morris.
MR MORRIS: | amsorry, | tried to avoid getting into

this, but being -- | think people are ganging up on M.
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Lilly at this point. | want to support his procedural --
we' ve heard since Tuesday, we have been here for two and a
hal f days, and all of the testinobny has basically been

agai nst the Yuba County Water Agency. They have had no
opportunity. If you count all of those hours, it is many,
many hours agai nst Yuba County Water Agency. They need sone
due process ability to be able to respond to them | see no
alternative to this. | think you ought to allow themto
proceed, M. Brown.

H O BROMN: Thank you, M. Morris.

M. Lilly.

MR LILLY: | don't want to belabor this. | disagree
with M. Cunningham's comments and personal attacks on
me. | do agree with M. Mrris. This is the only efficient
way we have to summarize the volume of testinony, but we had
to subnmit on these issues and, therefore, we request the
opportunity to go forward.

H O BROMN: Thank you.

My conclusion is this: Both sides have nerit. You are
presenting testinony that certainly appears to ne to be
outside the direct, and it is difficult for the other folks
to follow. So, again, | ask you to try and make your
sunmations to be that of the direct testinony. There is
merit in what these gentlenen are saying.

On the other hand, there is nerit with Yuba County
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Wat er Agency having to present a vast anount of testinony
and respond to the numerous parties that are presenting
testimony against their position.

I will grant latitude to the Yuba County Water Agency
along these lines. And if you believe that they' re stepping
too far out of bounds of the direct testinony, |, of course,
invite you to rise to the occasion and so bring it to ny
attention, and I will address it again at that point. But
ask you al so on your half to cut sone slack for the Yuba
County Water Agency because of the vast anount of
i nfornati on they do have and the short tine that they have
to present it.

M. Lilly will not get all the tinme that he wants, | am
sure. But | will give himenough tine where this Board can
understand their position and the work that they have put
t oget her.

Wth that we will take a break

MR LILLY: What time do you want us back, M. Brown?

H O BROM: W wll return at a quarter after one

(Luncheon break taken.)

---000---
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AFTERNOON SESSI ON
---000---

H O BROMN: Bring the hearing back to order

MR. LILLY: Thank you, M. Brown.

Could we have Slide 6 back up on the screen?

M. Mtchell, considering the Hearing Oficer's
adnoni tions, please just summarize the inportant concl usions
that are shown on Slide 6.

MR. M TCHELL: The main thing we wanted to nmake with
this slide, there have been a nunber of out-of-basin
factors, factors outside of the Lower Yuba River that have
contributed to declines in wild chinook sal non popul ati ons.
Yet the Yuba River has sustained this population for those
periods. There is new data avail able on ocean harvest rates
that shows that the harvest rate or the proportion of fish
caught out in the ocean has increased from approxi mately 50
percent to about 80 percent since 1950. And that represents
the proportion of fish that are caught of the tota
popul ati on.

Al so, with respect to ocean conditions, ocean
condi tions have become worse since 1970. And that has been
al so marked by several years, several El N no years have had
i mpacts on sal non

Wth regard to Delta factors, we have al so seen

i ncreased spring water tenperatures that adversely effect
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the young sal mon. Water tenperatures are actually warner at
any given flow since the 1975. W have since | ooked at nore
recent data that shows that the relationship between water
tenperature and fl ows have persisted, and those tenperatures
are higher than they were prior to the drought than any

gi ven fl ow.

MR LILLY: Slide 7.

MR, M TCHELL: Wth the next three slides | would Ilike
to review the results of the juvenile sal non and steel head
studi es that we have conducted over the last eight years.

Starting with juvenile chinook sal nron we have found
strong evidence for successful reproduction of chinook
sal ron based on high popul ation densities during the prinary
rearing period, March through My.

Wth regard to growmh and condition, our |ength,
measurenents of | ength and wei ght of juvenile sal non have
shown that they grow significantly during their rearing
period. W also have exami ned fish for their physica
condition and found themto be in good condition, based on a
nunber of indicators. W also have seen no external signs
of di sease or stress, such as abnormalities, |esions or
par asites.

Next | would like to talk about emigration tinng. And
the next slide --

MR LILLY: Slide 8.
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MR MTCHELL: | would like to show a rel ationship
that we first presented at the end of the 1992 hearings that
is based on data collected at the Hallwood-Cordua fish
screen. This fish screen is operated by the Departnent of
Fi sh and Gane for the purpose of salvaging fish that entered
the canal. This facility operates as early as md-April and
goes through June, and during that time young sal non --
these are relatively large juvenile salnmon that are on their
snolt migration to the ocean -- appear at the trap

One of the things that we noticed in the data before
was that there was a rel ationship between the data of
mgration and flow in the river above Daguerre Point Dam
Since then we have added two nore points, 1992 and 1994 that
shows they actually fell along this general relationshinp.
Just to reenphasi ze here, the higher the flows, the later
the mgration tinng of juvenile chinook sal non

MR LILLY: Shall we go on to Slide 9.

MR. M TCHELL: W have al so gai ned significant new
information on steel head and rai nbow trout. W use the
designation steel head/rai nbow trout to reflect the
uncertainty we have in identifying the steel head trout
juveniles which are from sea-run rai nbows versus the
resi dent rai nbow, young for the resident rainbow. They | ook
virtually identical, and, therefore, the results nmay apply

to both.
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Wth regard to abundance and distribution, since 1992
we have seen hi gh popul ation densities of juvenile trout in
the Lower Yuba River; and also one of the major concl usions
after observing these fish for many years and al so
confirmation | ast year --

MR, CUNNI NGHAM M. Brown.

H O BROMN: M. Cunni ngham

MR. CUNNINGHAM | would like to nake an objection
again, please. M. Brown, | apologize again for being quite
so nitpicky, but | just heard testinobny that | now see a
slide here presented to us that suggests that sonewhere in
the testinony is a finding of high popul ation density of
st eel head/ rai nbow trout. | have been busily trying to go
through this, that ends up being a hundred-page testinony
that allegedly M. Mtchell wote, as well as others. |

don't find anything that says hi gh popul ation densiti es.

| found they have found juvenile steelhead. | find
they can find themcertain tinmes of year. | find that they
can do a lot of other things. | do not find where they have

done any kind of conparison studies or bases for studies or
reports of studies that indicates that there is a high
popul ati on density of steel head/rainbow trout in the Yuba
River, not just a sumary of their testinony. This is new
information that | have never seen before. There is no

evidence in this, the materials | amlooking at presented as
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M. Mtchell's testinony that suggests that a high
popul ation is a legitimte conclusion frommaterials
avai | abl e.

So, | amgoing to object to this kind of testinony,
which is not a summary, but is essentially either new
representati ons or new analysis that we have not had an
opportunity to prepare cross-exam nation. Again,
apol ogi ze. | see the same thing in the previous exhibit,
where there was a simlar statenent about the high
popul ati on densities of chinook salmon. | can't find
anything that specifically supports that conclusion anywhere
in any of the docunents subnmitted by the Yuba County Water
Agency.

Now, | will stand corrected if they put me to somepl ace
where they actually say high densities. But | see no
differential studies that allow themto make that kind of
det ermi nati on.

H O BROWN. Thank you, M. Cunni ngham

M. Lilly.

MR, LILLY: | suggest that M. Cunni ngham can bring

t hese points out on cross-exam nation

H O BROM: That is -- | was about to suggest that
nyself. | think that would be an excellent question to
bring out in cross-examination. | would ask that you do

t hat .
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MR CUNNI NGHAM  For the record, M. Brown, | would
like to finish that is what is being recoomended. For the
record, M. Brown, | amand was entitled to
cross-exam nation on the exhibits filed in this proceeding,

t he evidence presented in those exhibits and the materials
that are attached to those exhibits. | have not, nor | have
pl anned on preparing to cross-exam ne, for cross-exani nation
on new testinony or new conclusions that | have yet to see
presented. | have --

Yes, this would be an interesting cross-exam nation.

But | amsorry, | thought the standard that | was arguing,
the objection | amraising, this is testinmony not in the
direct. This is new testinony. Yeah, it would be nice if |
could cross-exanine. But if | amgoing to have to sit here
and pi ece by piece watch every slide put up, listen to every
statenment made by every witness trying to discern how nuch
of this is new so that | can try to deci de whether | have
identified it for exam nation or whether | need to
cross-exam ne that, | suggest that that denies ny client and
nmysel f reasonabl e opportunity to participate in these
proceedings. |'ve got reans of notes about things | want to
cross-examne, let alone trying to figure what | want to
cross-exani ne that is new infornmation.

We are supposed to be linted to what we put in

witing. That is not in witing. |If they can establish for
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me sonepl ace as an offer of proof fromM. Mtchell that
statement of high popul ation densities sonmewhere in the
materials that | failed to identify, I will wthdraw ny
obj ecti on.

H O BROM: M. Lilly.

MR. LILLY: This obviously is what we have to do to
sumarize a large volune of material. | suggest M.

Cunni ngham has al ready phrased his question, and he can ask
it very effectively on cross.

H O BROM: | amgoing to overrule

Proceed.

MR LILLY: Please proceed, M. Mtchell.

MR. M TCHELL: One of the other findings that we made
over the last eight years is that the prinary rearing
habitat is above Daguerre Point Dam for juvenile trout.

And | would like to show the next slide. Please.

The sunmer of 1999 el ectrofishing surveys were done
t hroughout the river. This shows the relative abundance of
juvenile trout collected along the river by river mle.
River mle zero, just to orient you, river nmle zero is the
confluence of the Yuba River and Feather River. River nile
4.3 is near Marysville. And the right-hand side of the
graph is approximately a hill above the H ghway 20 bridge.
And this point here, at 11. -- river mle 11.4 is Daguerre

Poi nt Dam
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One of the interesting results fromlast sumer's
surveys was sonething that confirmed our earlier
observations, that substantially nore juvenile steel head,
and these are, by the way, the young of the year, the fish
that were born in the year 1999. Substantially |arger
nunmbers of steel head/rai nbow trout were found above the dam
while interestingly the other species here -- other species
are basically the native species such as speckl ed dace,
pi kem nnow, Sacranento sucker, showed somewhat of an
opposite trend. That was the nmajor point for this slide.

MR. LILLY: Are you going to go back to Slide 9 for a
m nut e?

MR, M TCHELL: Back to --

MR, LILLY: For the record, that was Slide 10; this is
Slide 9.

MR. M TCHELL: W also have observed a broad size range
of juvenile trout, representing multiple age cl asses,
begi nning with age zero, which is what we refer to as young
of the year fish, all the way up to the age one and above.
The next slide will illustrate this w de range of size
di stributions.

MR LILLY: That will be Slide 11

MR. M TCHELL: Slide 11 shows the size distribution of
juvenile trout collected in the sumrer of 1999. The top

graph is the results of electrofishing surveys that were
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conducted in the upper Lower Yuba Ri ver above Daguerre Point
Dam showi ng the distribution of young-of-the-year trout.
fish born in 1999.

During the sane period angling was used to collect age
one and ol der juvenile steelhead in the reach above Daguerre
Point Dam The inportant point here is that we have a |arge
nunber of age classes, starting fromthe first year fish al
the way up through age one and older. And this was evidence
of substantial growh of young trout over a nunber of years
as well as good survival

Next slide, please.

MR LILLY: Want to go back to --

MR. MTCHELL: This will be actually Slide 9

In collecting | ength and wei ght neasurenents of
juvenile trout, we have al so observed good condition
factors. Fish are in good physical condition during -- and
this was especially fromcollections in 1992 and also in
1999, | ast year.

We al so exanmi ned the fish for any external signs of
di stress and found none. Generally, the fish are healthy
fish and in good condition. Finally --

MR LILLY: Slide 12.

MR M TCHELL: Slide 12.

The concl usion fromour work over the |ast eight years

are as foll ows:
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First, large viable self-sustaining popul ati ons of
chi nook sal mon and steel head exist in the Lower Yuba River.

Secondly, the overall health and resilience of sal non
and steel head in the Lower Yuba River --

MR. CUNNI NGHAM | amsorry, M. Brown. | would like
to nmake the sane objection again, M. Brown. The word
"l arge and viabl e" appear nowhere in any of the testinmony
presented by M. Mtchell or by any of his biologica
friends. | do not see any conparison studies contained in
Exhi bit 19 presented by Yuba County WAter Agency to suggest
that the Yuba River has a | arge popul ation of any of the
sal nonids identified.

Large is clearly a termof understandable art. It
suggests that a conparison eval uati on between | arge-,
smal | -, mediumsized popul ations. This is testinony
outside. | don't care whether they call it conclusions or
not. These are statenments being offered to this Board that
are not reflected in their own records and in their own
exhibits.

| amentitled to object and ask that this information
not be presented at this tine as direct testinony.

H O BROM: M. Cee

MR CGEE: M. Brown, as an accomodation to M. Lilly
he asked that the objecting parties raise, stand and be

heard. However, we need to define a point of reference to
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statenment being nmade by the witness. At this tinme | would
ask M. Mtchell if he can point to sonewhere in that report
where he bases his conclusions on.

Thank you.

H O BROM: M. Baiocchi.

MR. BAIOCCHI: Thank you, M. Brown.

M. Mtchell -- | amobjecting to M. Mtchell's
presentation using the term nology "chinook sal nron" as a
whole. He's just throwing all of the fish into one pail
W have a threatened species, spring-run . W' ve got a
listing of fall-run, and have a late fall-run. He is
[ unping themall up. And whether | go there on
cross-exam nation or not, | amjust objecting to the -- this
is not testinmony. | continue to object that way.

H O BROM: M. Lilly.

MR. LILLY: CQbviously, these are just concl usions of
nunerous graphs and figures and data tables. | suggest that
we let M. Mtchell finish this slide and he will be done.

H O BROM: Overruled. Proceed

MR LILLY: M. Mtchell, please proceed with your
concl usi on.

MR. M TCHELL: Secondly, the overall health and
resilience of salnon and steelhead in the Lower Yuba River
is denonstrated by long-termstability of popul ations

despite out-of-basin conditions, as well as drought, severe
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drought conditions that have occurred since 1970. Also high
rates of natural production of juvenile chinook sal mon and
steel head. And lastly, good growth rates, condition and
heal th of individual fish

MR LILLY: M. Mtchell, does that conclude your
sunmmary of your testinony for today?

MR. M TCHELL: Yes, it does.

MR, LILLY: Next, M. Brown, we'd like to proceed to
M. Stephen Grinnell, and we have his slides. And | believe
with only potentially one or two exceptions, these are exact
copi es of pages from his nunmerous exhibits. W ask that
those be nunbered for the record as S YCWA-25. W have siXx
copies for the Board and copies for the interested parties
as well.

M. Ginnell, before we get started on that, do you
have two corrections, pages that you would like to put into
the record right now?

MR. GRINNELL: Yes, | do. The first page is from-- it
woul d be YCWA-18, Page 12 is a graph of Figure 10 on that
page that had an incorrect data point that was incorrectly
pl otted, kind of stuck out.

MR LILLY: |Is that the only change on that page?

MR. GRINNELL: Yes. It is an individual data point for
Col gat e Power house rel ease tenperature.

H O BROMN: \Which exhibit are you in?
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MR, LILLY: This is Exhibit S-YCWA-18, Page 12, there
was just one data point in Figure 10 on that page that needs
to be corrected. W have copies of the corrected page. W
woul d just ask that be marked as S- YWCA- 18A

MR. GRINNELL: The other correction is also from
YCWA-18, and it is for Figure 8 in the upper right-hand
corner there is a tenperature profile for New Bul |l ards Bar
fromthis date, Cctober 16th, and the original plot had a
m splot of a profile and that has been corrected, also.

MR LILLY: We will ask that that be | abel ed
S- YCWA- 18- B.

H O BROM: Everything up to speed to what happened
here.

MR. BAIOCCHI: | can't keep up with Al an

MR. LILLY: There are copies of both of those for al
copies. They are nunbered.

H O BROMN: Just take a noment to go off the record
and distribute those copies.

Of the record.

(Break taken.)

H O BROMN:. Back on the record

MR LILLY: M. Brown, follow ng your adnmonition from
this morning, M. Ginnell has considerably pared down his
sunmary, so sone of these slides we will flip through and he

may mention or not nmention at all. W have tried to pare
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down his testinmony considerably.

H. O BROAN: The Chairman appreciates that.

MR LILLY: Wth that, M. Ginnell, will you please
sunmari ze the testinmony of the exhibits that you are
prepared or contributed to the preparation of ?

MR. GRINNELL: | amgoing to be summarizing six of the
exhibits. They are listed on this first figure or first
slide, Number 1. In the interest of tine | won't read them
off. But they're six exhibits that have been subnitted with
respect to hydrol ogy of the Yuba River.

H O BROM: Are these overheads marked?

MR LILLY: Yes, they are. | will try to call those
out to help the record. Thank you.

That was Slide 1 and please now he just nentioned Slide

MR, GRINNELL: The first exhibit |I will sunmarize is
the water year classification systemfor the Yuba River.

MR LILLY: Go to Slide 3.

MR. GRINNELL: Very briefly, this is the definition
fromthe 1995 Water Quality Control Plan of the Sacranento
Val l ey I ndex and the associ ated water year hydrol ogic
classification system The reason | put this up is that
this was an appropriate approach to identifying water
qual ity standards given the availability of water within the

system and, therefore, we have used this as a methodol ogy
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for defining a water year classification for the Yuba R ver
and al so for defining a Yuba River index.

Next slide.

MR LILLY: Slide 4.

MR. GRINNELL: This is from Appendix A YCOWA-14. It is
the definition of Yuba River Index. As you can see, it
| ooks quite simlar to the Sacramento Valley | ndex
definition shown on the previous slide, with one significant
change. That is the index fornula at the very top has
differing ratios fromthe Sacramento Vall ey | ndex, and that
is in recognition of the differing hydrol ogy of the Yuba
River. And the Yuba River has quite a significant
difference in hydrology fromthe Sacranento Valley Index.

MR LILLY: Let's go forward to Slide 5.

MR GRINNELL: | wll next tal k about present and ful
devel opnent demands from YCWA-18 -- |'msorry, 15.

MR LILLY: Slide 6.

MR. GRINNELL: The nethodol ogy that we used to devel op
applied water requirenents are very consistent with the
nmet hodol ogy that the DWR uses. Applied water for irrigating
| ands are estimated by nultiplying the per acre applied
wat er requirenent for a given crop by the nunber of acres
pl ant ed.

H O BROM: M. Cook

MR COOX: The slides, 1, 2, 3, 4, 5, et cetera,
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don't believe are nunmbered in this handout. Where we do
have nunbers at the bottom of the page, | amtrying to | ook
up there, find out what docunent it is, |ook down here and
wite in slide such and such. | amfinding it alittle
difficult. |1 amwondering maybe a reference could be nade
to page nunbers.

H O BROMWN: They are one in the sanme; are they not?

MR, LILLY: W are referring to the nunbers at the
bottom of each of these slides. There are two slides per
page on the handout. But each of these slides does have a
nunber at the bottom center, and that is what | amreferrin
to.

H O BROMN: Sanme nunber that you are referring to
what is at the bottom of the page?

MR. LILLY: Yes.

H O BROM: That is what ny understanding is

Is that yours, M. Cook?

MR COOK: | didn't realize that. | saw the bottom
nunber and thought that was the page nunber. | didn't
realize it was also slide nunber. That would be very
hel pful .

MR LILLY: W appreciate the clarification. Say you
are referring to the nunbers at the bottomcenter of each
page.

H O BROMWN: Thank you, M. Cook
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Proceed.

MR LILLY: M. Ginnell, please proceed

MR. GRINNELL: As | said, the nethodology is the sane
nmet hodol ogy used by the DWR for their planning studies and
also for Bulletin 160. Also, crop acreage under our demand
estinmates was based on county | and use surveys perforned by
the DAR in 1984.

MR LILLY: Let's go forward to Slide 7.

MR. GRINNELL: | won't go through all the numbers here.

This is the diversion, on the denmand diversions of present
| evel of full devel opnent |evel of demands that we've used
in our nodeling studies, and noting the totals, the annua
totals for the dry, critical and bel ow normal years,
present |evel, 311,000 acre-feet. And above nornal wet
years, 305,000 acre-feet. Full devel opnent, 381, 000 for
critical, dry and below normal. And 375,000, approxi mtely
for the above normal wet.

MR LILLY: Slide 8.

MR, GRINNELL: This slide | want to take a minute on
because it is quite gernane to sonme of the issues raised.
It discusses a conparison of historic and estinated present
| evel of demands. You will notice down at the bottomthat
there are averages for a nunber of different periods. One
is the '87 to '98 average for historic and esti nmated

di versions. That is about a 10 percent margin for the
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esti mated di versi ons above the historic.

the dry and critical average that margin is about 5

percent .

Al so note that for

Quite an appropriate nmargin for water use planning

studi es and for water allocations.

MR LILLY: Go forward to Slide 9.

MR. GRINNELL: This is Page 91 of the Draft Decision

I wll read it.

The actual water demand w thin the Yuba
County Water Agency service area nay be
consi derably |l ower than estinmated in Yuba
County Water Agency study if the quantities
are adjusted to account for the actua
acreage planted in rice rather than the
amount of land on which the rice could be

pl ant ed. (Readi ng.)

Next sli de.

MR LILLY: Slide 10.

MR GRINNELL: This is also fromthe Draft Decision

Page 98.

As di scussed in Section 7 through 7.4 above,

the record indicates that YCWA's esti nmated

wat er demand figures nay substantially exceed

actual water needs. The reduction in the

wat er denand figures fromthe nunbers assuned

by YCWA woul d reduce the size and frequency
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of projected water deficiencies. (Readi ng.)

I think that our testinmony conclusively shows that
these statenents are incorrect.

MR, LILLY: Go forward to Slide 11

MR. GRINNELL: Now | would Iike to spend a minute
tal ki ng about the nodel that has been used for adjusting the
-- assessing inpacts of the Draft Decision, also that was
subnmitted to the DWR for review and verification.

Go forward to Slide 12.

MR GRINNELL: This is a schematic of the nodel and it
shows all the nodes that are in the nodel. And what | would
like you to note is that the upper nodes --

Yung-Hsin, could you circle those for ne.

Yung-Hsin is circling essentially all of the upper
nodes, including over to the left the diversion for OND
fromSlate Creek. That is what we call the upstream
i mpai rments. Those are diversions in instream consunptive
uses that take the first increment of water out of the
wat ershed. The lines that | ead down fromthose upstream
impairments are the resulting flows that reach the Lower
Yuba River and then becone available to the Yuba Devel opnment
Proj ect .

MR, LILLY: Go forward to Slide 13.

MR. GRINNELL: Again, | won't go through all the

nunbers. But the upper |eft-hand graph shows the uninpaired
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flows near Smartville for the five water year types that we
have identified on the Yuba River Index. The |ower [eft
graph is the flow available to the Lower Yuba River after
the upstreaminpairnents. And the lower right graph is
percent age of i npairnent.

As you can see, for instance, for the critical tine
periods, critical years tine period of April to Septenber,

t hat upstream i npai rment can be over 40 percent.

MR, LILLY: Go forward to Slide 14.

MR GRINNELL: | won't read all these, but this is a
listing of regulatory constraints affecting the Yuba County
Wat er Agency operations. O particular note | would like to
call out the last itemwhich is 1993, the PGE Narrows 1
FERC | i cense. That requires --

MR LILLY: For the record we flipped to Slide 15.

MR. GRINNELL: That 1993 FERC |license required a rather
conpl ex accounting for additional flows on top of the 65
flow agreenent instreamfl ows and downstream demands. And
the reason | call this out is this is an additional demand
on the systemthat we don't nodel because it is so
conplicated. The HEC-5 nodel will not handl e the accounting
of this. W have to add it on in post-processing and
beconmes essentially anot her demand on the system

MR LILLY: Slide 16.

MR GRINNELL: Also, these are sone of the npdel
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operational constraints of the system They are physica
constraints, such as the reservoir storage, the rel ease
capacity. Also we nodeled that there are no shortages in
the flows all owed unl ess New Bullards Bar is fully depleted
and that will come up when |I show sonme of the results.

Al'so, allow dry year reductions in instreamflows and
consunptive use deficiencies are applied fromApril to the
following March as they would in reality after water year
classification would be determned or the water type would
be det erm ned.

The last itemthere is carryover storage requirenents.
The next slide will show what we mean by carryover storage.

MR LILLY: Slide 17.

MR. GRINNELL: Carryover storage requirement is used to
pl an for and nake provision or water supply for drought
years for the next year. This is the way it is calcul ated
in the nodel.

Note that one of the things that carryover storage does
is provide for the next year's instreamflow requirenent.
Also in planning for the next year's denmands, 50 percent of
the next year's diversions are planned for along with the
| osses and evaporation of the system So, New Bullards Bar
is used to attenpt assurance of the instreamfl ow
requi renent for the next year along with half of the

di ver si ons.
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MR. LILLY: You are describing how the nodel does this?

MR. GRINNELL: Yes. This is all description of the
nodel .

MR, LILLY: Go on to Slide 18.

MR. GRINNELL: This is a comparison of our nodeling
results with the DWR sinulations and, actually, they are
overlaid there. They look like it is just one line. There
are two lines there shown and denopnstrates that we did get
essentially identical results.

MR LILLY: Slide 19.

MR, GRINNELL: This slide also denpnstrates that --
except that they are not exactly identical. |If you |ook at
the dry period, there are sone differences. The DWR did get
slightly higher deficiencies, and that is -- we spent a
little nore time optimizing the runs, and so we were able to
smooth out deficiencies a little bit.

MR LILLY: Before you go to Slide 10, could you just
descri be the ambunt of detail you had in your discussions
with the DWR nodel ers starting with the workshop that State
Board staff held and just spend one or two sentences
sunmari zi ng the anpbunt of detail of infornmation transfer and
di scussi on.

MR. GRINNELL: We net several tinmes, E-nailed, phone
conversations, tal king about the hydrol ogy, bringing DWR

nodel i ng staff up to speed on what we had done. \When they
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had questions, trying to explain. HEC-5 nodel is a rather

difficult nmodel to just take an input file and go through

and understand it. So we spent a lot of tine. Also talking

about the input hydrol ogy.

MR LILLY: Now let's go forward to Slide 20.

MR, GRINNELL: Next | would Iike to talk about the
results of the nodeling sinulation flow requirenent.

MR LILLY: Slide 21

MR. GRINNELL: This is a listing of the eight scenario
that we nodel ed and presented in our testimony. And it is
conbi nation of three pairs of different nodeling
assunptions: Power production which is current practice of
power production versus the PGRE power purchase contract
operations; demand |evel, present and full devel oprment
demands; and then as it -- to conpare the 65 fl ow agreenent
versus the Draft Decision.

And so the first four scenarios, one through four, are
under the 65 flow agreenent and then scenarios five through
eight are with the Draft Decision. W note also the DWR
nodel ed scenarios one, two, five and six and did not nodel
the four scenarios that included the PGE power purchase
contract. Dr. Arora also noted that he nopdel ed scenario
ni ne which was just incidental power. W did not nodel
t hat .

MR LILLY: Slide 22.
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MR. GRINNELL: Here | amgoing to have to use nmy notes.
There are a nunber of nunbers here that | want to cull out.
This is a conparison of the upper -- of the current power
practice and present denands where on the upper graphs
scenari o one; 65 flow agreenent, on the |ower graph scenario
five.

As you can see, since there are no inpacts -- let ne
just go through what each one of the bars represent. There
is a small blue bar, which is very difficult to see for
scenario five under 1978. That is instreamflow shortage
bel ow Daguerre Point Dam As | said before, that only
occurs when New Bul |l ards Bar storage is pulled down to the
dead pool

The red bar is the consunptive use deficiency for
di versions a Daguerre Point, and the yellow bar is a
shortage in the carryover storage for New Bull ards Bar
That shortage is a shortage fromthe carryover storage
requi renent as we cal cul ated as shown on the previous
slide.

As you can see here, there are a nunber of
deficiencies. Just to give you sone of the statistics of
this, there are deficiencies of over 80,000 acre-feet. That
is 25 percent of denmand in 1924, '31, '34, '39, '59, '76,
'77, '87, '91 and '92. The largest deficiency is 1977, and

it is 155,000 acre-feet, which is about 50 percent of the
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demands.

The consunptive use deficiency average 108, 000
acre-feet in critical years, or about over a third of the
demands.

MR LILLY: Just for clarification, that is under
scenario five

MR. GRINNELL: Al inmpacts of the Draft Decision is
scenario five and no correspondi ng deficiencies under
scenari o one.

Agai n, notice the short blue bar in 1978. That is an
i nstream fl ow shortage due to New Bul |l ards Bar being pulled
down to the dead pool. Actually, it is the fall of '77.

MR LILLY: Slide 23.

MR. GRINNELL: This slide is a comparison under the
full devel opment |evel of demands. As you can see, in the
upper, scenario two, the upper figure, that there is
consunptive use deficiency for '77 and '78, which is
actually the fall of '77, but in the '78 water year

In "77 65,000 acre-feet and 11, 000 additi onal acre-feet
of deficiency for the fall of '77.

For scenario six, the Draft Decision, notice that New
Bul lards Bar is pulled down again in the fall of '77 to the
dead pool and no consunptive use deliveries are nade at that
time. The average consunptive use deficiency in critica

years is 150,000 acre-feet under this scenario, or 40
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percent of denands. For dry years it is about 70,000
acre-feet.

Under the Draft Decision the consunptive use
deficiencies are inposed one out of every two years, about
half the time. For one in seven years the deficiency is
about 35 percent of the total demands.

Just to go along with this, the Draft Decision allowed
dry year reduction about 13 percent of the nornmal and wet
requirenents at Marysville. Because the |imted definition
of dry years under the Draft Decision, this reduction, which
is the reduction from 2000 cfs to 1100 cfs in May, the 13
percent is only applied in 12 of 71 years or about one in
six years. At that sane frequency the deficiencies are at
the 50 percent |evel

MR LILLY: Slide 24.

MR, GRINNELL: This slide is the current |evel demand
now under operations that conply with PGE power purchase
contract. The contract requires two main things. One is
that there are target storage levels, which are called
critical line, and storage is -- releases are nade to bring
storage down to those levels. 1In addition there are power
generation quotas, and those quotas apply even if the target
storage levels are below the critical Iine. This requires
quite a bit nore rel eases from New Bul | ards Bar

specifically in the wintertime under the PGE contract, and
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that contract is, although not adhered to the letter right
now, could be called for at any tine by PGE

The upper graph again is under the 65 streamfl ow
agreenent and there are a nunber of deficiencies at that
time period. The average deficiency is 11,000 acre-feet;
maxi mum i s 200,000 acre-feet, which occurs in 1977. There
are ten years when deficiencies are about 50,000 acre-feet.
In '77 New Bull ards Bar is brought down to the dead pool
so there are instreamfl ow shortage

As you can see fromthe graph, it is pretty evident
that under scenario seven with the Draft Decision and the
power purchase contract, things are nuch worse. The maxi num
deficiency occurs in 1977 is 276,000 acre-feet. Only about
10 percent of the denmand can be delivered for this year and
that is nostly the winter, nminor winter demands. New
Bul lards Bar is pulled down to the dead pool four tines in
scenari o seven. Conparison of the three and seven shows
that while Yuba River Devel opnent Project is sonewhat
stressed with feature demands -- I'msorry, with current
demands and the PG&E contract, there is generally an
inability of the systemto neet downstream denmands with PGE
power purchase contract and the Draft Deci sion.

H O BROM: These are current demands?

MR. GRINNELL: Yes, they are. That is under current

demands.

CAPI TOL REPORTERS (916) 923-5447 615



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR LILLY: Go forward to Slide 25.

MR. GRINNELL: This is the sane scenarios only with
full devel opment denands. For scenario four which is under
65 flow agreenent, there are a nunber of years when
consunptive use deficiencies -- 1977 is the worst, with a
deficiency of 254,000 acre-feet. For critical years the
average deficiency is about 80,000 acre-feet.

For scenario eight conditions are pretty devistating.
The maxi mum deficiency in 1977 is 90 percent of denand.
Also as in scenario seven, New Bullards Bar that year is at
dead pool from January to Novenber and no consunptive use
deliveries are made from March to Novenber. In addition
deliveries are suspended in '24 or 1924, '31, '34, '88, '89
and fromthe tinme period of October '31 to February '92.

Al t hough there is significant deficiencies under the 65
agreenent flows and the P&E purchase power contract, the
systemis just not designed to neet the full devel oprment
| evel demand for PGE power purchase contract and the Draft
Deci si on

This al so shows sonething else, and that is that the
operations under the PG&E power purchase contract do not
sati sfy downstream demands. The power purchase contract
requires substantial winter releases, and the Draft Deci sion
has very high spring flows. So, they are not synergistic.

That is what essentially breaks the system
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MR LILLY: Go forward to Slide 26.

MR, GRINNELL: These are sumuaries of the results with
all the scenarios shown together. | won't go through al
the nunbers. | will just point out the bel ow normal and dry
years. You can see under scenario eight it is the dry year
Consunptive use deficiency averages 132,000 acre-feet.
There is also a carryover storage shortage average in dry
years of approxi mately 136,000 acre-feet. Again, that is
showi ng that the systemeven in dry years is not able to
neet demands, so is operating somewhat year to year
Carryover storage is not being able to be nmintained.

MR LILLY: Slide 27.

MR. GRINNELL: This is the sane slide, only information
set for critical years. Here you can see, again,
consunptive use deficiencies of 180,000 acre-feet on
average. Also significant instreamflow shortages for
scenario eight. 1In fact, you can see instreamfl ow
shortages for scenario six, seven and eight.

Again, the New Bullards Bar carryover storage shortage
for critical years under scenario eight, 242,000
acre-feet. So very little drought year protection under
thi s conbi nati on.

Also listed there is the additional FERC flow. | just
note that when there are deficiencies, this additional FERC

flow can be essentially added on as anot her demand. So,
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therefore, it would be additional deficiencies because that
is an additional demand on the system

MR LILLY: Slide 28.

MR, GRINNELL: Just quickly, these list the tine
peri ods and then in nonths, in parentheses in nmonths, the
consunptive use expansion and instream flow shortage. For
i nstance, under full devel opnent |evel of denmand, as shown
on the previous slides, under the current PGE practice
there woul d be one tinme period of three nonths when neither
consunptive use deliveries could be made or neeting the
instream flow requirements of the Draft Decision. In fact,
there is one month under the present |evel of denands.

Over to the far right, the worst situation which cones
out of scenario eight. There are under the Draft Decision
22 nmont hs when consunptive use denands woul d be --

di versi ons woul d be suspended and instream fl ows woul d not
be net.

MR LILLY: Go to Slide 29.

MR. GRINNELL: This is Page 107 of the Draft Decision
and hi ghlighted sections.

Since the flow standards established in this
deci si on woul d require about 225,000
acre-feet less water in dry years, Yuba
County Water Agency should not experience any

deficiencies in supply due to revised fl ow
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standards at the existing |l evel of demand.
(Readi ng.)
Next slide.
MR LILLY: Slide 30.
MR. GRINNELL: Page 111 fromthe Draft Decision
In view of the evidence that future water
demands will be less than projected by YCWA
and evi dence regarding the potential for
wat er conservation and conjunctive use
programs in Yuba County, the SWRCB concl udes
that there will be sufficient water avail able
to nmeet reasonable future water demands in
Yuba County and to satisfy requirenents
established in this decision. (Reading.)
Qur evidence and studies submtted shows that these
statenents are not correct.
MR LILLY: Go forward so Slide 31
This is a summary of transferable storage. Wat we are
doi ng here is exam ning the anmount of surplus storage in New
Bul  ards Bar at the end of Septenber above a carryover
storage requirenment that would be available for transfer
Now, when | tal k about carryover storage requirenent for
transfer, | amtal king about sonething a little bit
different fromthe nodel of carryover requirenent.

Yuba County Water Agency has a policy of neeting -- not

CAPI TOL REPORTERS (916) 923-5447 619



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

transferring water unless they can neet all present year
demands and instream flow requirenents and be assured of
delivering all denmands for the follow ng year, as well as
the instreamflow requirenments.

Assumi ng that the next year would be the driest year of
record, which is 1977, so this is different in that it is
supplying all of the demands for the followi ng year and
using a driest year condition. And so under that criteria,
that is a carryover storage requirenent that is |isted at
the top of each one of these colums. You can see that for
the two scenarios, scenario five and scenario six for the
Draft Decision, the carryover storage requirenment for these
scenarios are extrenely high, 804,000 acre-feet. New
Bul ards Bar is 966,000 acre-foot storage capacity.

And so, therefore, in order to neet next year's Draft
Decision flows and the denmands, there is not going to be any
transfer capability for scenario one and two. Scenario one
is, again, the present |evel denands. There is generally in
bel ow normal, dry and critical years a storage surplus above
the carryover storage requirenment of 61,000 acre-feet.

Under scenario two that surplus is only 3,000
acre-feet. This denonstrates what | believe that the Yuba
County Water Agency has said all along about its transfer
capability. Because the Ceres area has not fully devel oped

and, therefore, the tenporary condition that they have, sone
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additional resiliency in their systemto provide for
transfers.

MR. LILLY: Co to 32.

MR, GRINNELL: This is the same tabulation now w th
scenarios three, seven, four and eight, which is under the
P&E power purchase contract. The power purchase contract
does not imnpact carryover storage requirenment for transfers,
but what it does inpact is the end of Septenber storage.
And, therefore, you can see that there are quite a few
peri ods that now do not have the capability of generating
storage surplus of 61,000 acre-feet for the present or 3,000
acre-feet for the future under 65 flow agreenment. Again,
you can see the columms bl ank for storage surplus under
scenari o seven and scenario ei ght, which denpbnstrate again
that there would be no transfer capability under the Draft
Deci si on

MR LILLY: Slide 33.

MR, GRINNELL: This is a tabulation of the transfer of
storage value for below normal, dry and critical years.

What we have done is taken the values fromrecent transfer
and applied themto the anpbunts on the previous slide to
determine the value of this transfer. The nunbers here are
single year transfers.

So this is essentially for the first columm on the

left, 3,000,000, 5.3 million and 7.6 mllion. That is the
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61, 000 acre-feet times the value per acre-foot for three
year types. As you can see, this is a -- since there are no
transfers under the Draft Decision, this would be a net |oss
in transferable storage.

So for critical year, for a single year transfer the
| oss would be essentially $7.6 mllion

MR LILLY: Slide 34.

MR, GRINNELL: Next | would Ilike to talk to our Exhibit
YCWA- 17, which is a groundwater substitution opportunity in
Yuba Sout h Basi n.

MR LILLY: Slide 35.

MR. GRINNELL: This is Page 159 and 160 fromthe Draft
Deci si on

I ncreased water conservation and wat er
managenment efforts, including conjunctive use
program of groundwater and surface water
supplies, should allow YCWA to conply with
the revised conditions of its pernmts while
neeting reasonabl e future water demands in
its service area. (Readi ng.)

MR LILLY: Slide 36.

MR. GRINNELL: Talking to that issue, this is a graph
of change in groundwater storage. This is a net change in
groundwat er storage for the Yuba south area from 1960 to

1998.
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I will point out a couple of things. |In 1983 is when
the deliveries of surface water fromthe Yuba River
Devel oprment Project started occurring in the south basin.
You can see that, essentially see it is a declining net
| oss of the basin or net decrease in groundwater storage
from1969 to 1983, and then a general increasing trend after
that tinme.

Next slide, please.

MR LILLY: Go to Slide 37.

H O BROM: How nuch nore tine with this witness, M.
Lilly?

MR LILLY: What is your estinmate?

MR. GRINNELL: Next | am going to be tal king about
tenperature, 20 m nutes.

MR LILLY: Twenty minutes nore for this and M.
Bratovich's will be considerably shorter, and that will be
the end of the sunmaries for this panel

H O BROMW: Al right.

Proceed.

MR. GRINNELL: W use the information on the previous
slide to look at the net change from 1982 to 1988. And in
graphi ng the net change you see there are essentially two
trends. The reason it is broken, the lines are shifted, is
in 1991 there was a groundwater punping and an in lieu

transfer to the State Water Bank in that year. So there was
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a shift in the basin.

But what this shows is that there is a pre-'91 trend of
about 15,000 acre-feet and a post-'91 trend of 21,000
acre-feet gain. |If you take these relative changes in
storage or the net recharge of the basin and | ook at the
deficiencies seen in the previous slides, | think it would
be unreasonable to expect that this basin could be used to
neet the deficiencies inposed by the Draft Decision wthout
significant negative inpact on the basin.

MR LILLY: Go to Slide 38.

MR, GRINNELL: | would like to now summarize YCWA- 18,
which is assessment of water tenperature requirenents.

MR LILLY: Slide 39.

MR. GRINNELL: W can skip these. Just the Draft
Deci sion water tenperature requirenents. | guess one thing
| would note here is Item2. It says the tenperature shal
not exceed the average daily tenperatures at the |ocations
specified. So each day Yuba County Water Agency will have
to neet the tenperature standard on an average daily
t enper at ur e.

MR LILLY: Slide 41.

MR. GRINNELL: As background, this is a plot of the
nmul ti-average daily Yuba River tenperatures at Marysville
for pre and post Yuba River Devel opnent Project. The bl ue

line is an average, nonthly averages from 1965 to 1968 for
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the preproject conditions. Then we have shown two separate
series of time frames where we have tenperature data for
post-project, the '74 to '77 and then '89 to '99.

As you can see, both post Yuba Devel opnent Proj ect
tenperatures show a significant decrease in tenmperature in
the summertinme. 1In fact, for the '89 to 99 tine period in
the nont hs of August, Septenber, there are over ten-degree
reduction in average, nmonthly average of daily
t enper at ur es.

MR LILLY: Slide 42.

MR. GRINNELL: This slide just the physical constraint
of operating for tenperature. One of the greatest
constraints is the river geonetry itself. Yuba River is
wide and flat, is a wide floodplain and, therefore, is very
much exposed to the heat gain fromsolar radiation and
conductive heating. So flows are out across the floodplain
As rel eases are increased, the river spreads out and the
benefits of increased flows are reduced by the additiona
surface area fromthose fl ows.

One other thing that | would like to address here and
that is the two-day advance operation. To operate for
tenperature there is atwo-day advance required. One,
because the travel tinme for rel eases from Engl ebri ght down
to Marysville gauge is six to eight hours. And to try to

reduce tenperatures, that flow has to be at -- increased
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flows should be in the river at the start of the day. Also,
there is a 24-hour notice for scheduling of power and

rel eases out of the powerhouses. So essentially adding
those two up, you end up with a requirement for planning for
tenperature operations two days in advance.

MR LILLY: Slide 43.

MR. GRINNELL: This is just a picture of Yuba R ver and
those, the wide, flat geonmetry. This is at Daguerre Point
Dam You can see the floodplain of the river and the very
shal | ow fl ows.

MR LILLY: Slide 43.

MR CGRINNELL: This is a cross-section of river mle
flow .65, and you can note that second line up or the water
surface up fromthe bottomis the water surface at 500 cfs.
You can see the width there. It is 190 feet. You go to the
wat er surface for a thousand cfs flow, that is about 350
feet. And so again the heat gain of the river is directly
proportional to the surface area. Doubling the flow does
not necessarily have the desired effect of reducing
tenperatures as you are now exposing nore of flow in surface
area to the heating fromsolar radiation and fromair
t enper at ur e.

H O BROMW:. \What is the upper flow there on the --

MR. GRINNELL: The very nost top line is 1250. And the

second line down fromthe top is a hundred cfs -- I'msorry,
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t housand cfs.

MR, LILLY: Slide 45

MR. GRINNELL: This is a graph of tenperature profiles
for New Bullards Bar. The reason | put this up is because
in the Draft Decision there is the suggestion that using
multi-level outlet could be used to noderate tenperatures.
As you can see here, there are -- there is a significant
cold pool in New Bullards Bar. There is only warning of the
reservoir at the late summer and fall at tinme periods when
rel ease of that warm water would not be beneficial
Therefore, as Fish and Gane and Fish and Wl dlife Service
recomended after the tenperature advisory commttee in 1993
convened to use the |lower outlet at all tinmes.

Essentially rel eases New Bul |l ards Bar al ways at the
lower outlet and cold water is released at all times. There
i's no managenent ot her than using that very large cold poo
t hr oughout the year.

MR LILLY: Slide 46.

MR. GRINNELL: W can go past this. This is just the
portion of the Draft Decision that talks to the issue of
uses nulti-level outlet.

MR LILLY: CGo to Slide 47.

MR, GRINNELL: This is -- | like this slide because it
gives an all-in-one shot view of the river on a specific day

and what the tenperatures would |look like. You can see that
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out of the Col gate Powerhouse 48 and a half degree water is
being released. This is for October 16, 1977, a wet year
The tenperature, the daily average tenperature for this date
in Marysville was 58.8 degrees. The tenperature standard on
the Draft Decision for this date is 57 degrees. Also, the
flowin Marysville, the requirement in the Draft Decision is
600 cfs, and flow here was 760. And yet we still missed the
-- what woul d have been the tenperature standard by 1.8
degrees. Also would not have net the standard at Daguerre
Poi nt Dam

MR LILLY: Slide 48.

MR. GRINNELL: This figure shows the variability of the
river tenperature with the associated changes in air
tenperature. The top line with the small dots is the
average daily air tenperature at Marysville. And you can
see that the river tenperature is driven by that
fluctuation.

Al'so note that a threefold increase in flow from about
the md-May tine period when there is also a reduction in
air tenperature still does not reduce the river tenperature
to bel ow what woul d be the tenperature standard at this
tinme. And also that that increase flow does not overcomne
the inmpacted air tenperature later on in that tine period.

MR LILLY: Slide 49.

MR. GRINNELL: This slide denonstrates the inpact of

CAPI TOL REPORTERS (916) 923-5447 628



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Engl ebright. The red line with squares on it is the Colgate
Power house rel ease tenperature, which you can see is at npst
times is quite cold. However, rel eases out of Englebright

t hrough the Narrows Power house each year in the sumrertine
goes about 55 degrees. This is because Englebright is a
heater. It does not have a cold pool and receives warm
inflow fromthe Mddle and South Yuba Rivers and, therefore,
the cold rel eases of Col gate cannot be mai ntained
downst r eam

MR LILLY: Slide 50.

MR. GRINNELL: I'Il just quickly go through this.
Basically we've devel oped fl ow tenperature rel ati onshi ps
fromdata fromthe |ast ten years. These relationships are
for tenperatures between rel eases at Col gate Powerhouse to
the Narrows 2 Powerhouse and from Narrows 2 down to
Marysville. And then we've taken that Marysville
tenmperature relationship and brought it back up to Daguerre
Point Damin order to develop flow tenperature
rel ati onshi ps.

MR LILLY: CGo to Slide 51

MR. GRINNELL: | do want to spend a monent on this
slide. Even though it is a lot of nunbers, it denonstrates
the limted effect of using flow to noderate tenperature of
the river.

Up at the top is the forrmula for -- MRY is daily water

CAPI TOL REPORTERS (916) 923-5447 629



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tenperature at Marysville. And MYR flow is the flow at
Marysville. NBB is the rel ease tenperature at Col gate
Power house. Air is the average daily tenperature in
Marysvil | e.

By | ooking at the coefficients you can understand the
relative strengths of each one of these drivers of river
tenmperature. And |I'Il just point out one of them

May, for instance. The coefficient for flow, which is
the B coefficient, shows that a thousand cfs increase woul d
only account for or inmpact the river tenperature by reducin
it half a degree at Marysville. \Wereas, a one degree
increase in the air tenperature at Marysville would raise
the river tenperature by three-tenths of a degree.

So, that gives you the relative contributions of inmpact to
river tenmperature fromthese various entities. Also notice
there is significant error with this prediction

MR LILLY: By error you are referring to the standard
devi ati on?

MR. GRINNELL: Yes. Standard deviation would give an
i ndi cation of the spread of the data fromthe prediction

MR LILLY: Slide 52.

MR. GRINNELL: Again, | won't go through all the
nunbers, just to note here that this is a slide of the
additional flow needed to neet the tenperature requirenents

in normal wet years at various exceedance probabilities and
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nont hly average of daily year tenperatures.

Essentially what it is showing is that in the spring
and in the fall of normal and wet years in the Draft
Decision large quantities of water would be needed to
attenpt conpliance with this standard. You can see at the
99- percent confidence |evel for or exceedance probability
for tenperature for a half nillion acre-feet of water would
be needed.

MR LILLY: Go to Slide 53.

MR. GRINNELL: This is Page 165 fromthe Draft
Decision. Items d, e talk to flow fluctuation criteria. |
won't go through it. Basically, what it is saying is that
flow that is maintained fromGctober 15th to October 31st
and needs to be mmintained throughout the w nter.

MR. FRINK: Could you put that last slide up?

H O BROM: The |ast slide?

MR FRINK: | wasn't clear what he said about it.

Thank you.

MR. LILLY: Now go to slide 54.

MR, GRINNELL: This slide shows instream fl ows
schedul ed for nornmal and wet years conplying with the flow
and tenperature requirenents in the Draft Decision. There
are two types of additional flows needed here, depending
upon the circunstances in October 15th to October 31st tine

frame.
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Under the first type, if the 700 cfs shown for that
franme of additional flow is maintained through the end of
Cct ober, then according to the flow fluctuation criteria the
total, which would be 1200 cfs, would be required to be
mai nt ai ned until March 31st. And, therefore, under this
schedul i ng over 375,000 acre-feet would be needed to be
mai ntai ned for this year type in addition to the 431, 000
acre-feet of the flow standard of the Draft Decision

If there is a possibility for reduction, then, as you
can see, 164,000 acre-feet would be needed in addition to
the flow standard in order to neet the water tenperature
requirenents.

MR LILLY: Slide 55.

MR. GRINNELL: This is for dry years, again, or
exceedance probability of multi-average daily air
tenperature. The tenperature standard at this tinme is at
Daguerre Point Dam And as you can see, there is additiona
flow required in October to neet the standard. At the
99- percent confidence level it would be over 50, 000
acre-feet of water.

MR LILLY: Slide 56.

MR. GRINNELL: Again, this is the sane type one and
type two operation for the tinme period Cctober 15th to
31st. Having to nmaintain due to flow fluctuations criteria

1200 cfs throughout the winter would result in 240,000

CAPI TOL REPORTERS (916) 923-5447 632



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

acre-feet of additional releases required. And if there was
reduction allowed, then there would be an additional 36, 000.
Under the type two there is additional -- al nbst 36,000
acre-feet required in dry years. Again, dry years on the
Draft Decision are essentially critical years on the Yuba

Ri ver water year classification

MR LILLY: Slide 57.

MR. GRINNELL: W won't go through themall here, but
there are six exanples in our testinony that show daily
operation that denonstrate that these volunmes of water would
be required in order to attenpt conpliance with the Draft
Deci si on.

And what | would like to do is show two of those.

MR LILLY: Slide 58.

MR. GRINNELL: The first one is for the COctober '94
time frame, from Cctober 15th to the 31st. The second
colum fromthe right is the actual flow that woul d be
required to neet the tenperature standard. The right colum
is the flow that would be required fully under the Draft
Decision as there is a 1200 cfs cap

As you can see, the 1200 cfs is required every day,
except that there is one day when it would natch the 56
degree tenperature requirenent at Daguerre. Now, renenber,
because there is a two-day advance operation for scheduling

the power and actually releasing flows, that reduction is
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very unlikely that that reduction would be realized as we
woul d have to predict neeting the tenperature standard
exactly on that day.

MR LILLY: Slide 59.

MR. GRINNELL: This is again another exanple for the
Cctober time frame for 1997, which is a wet year. Wen
there is a tenperature standard both at Marysville and at
Daguerre. And, again, with the 1200 cfs cap fo the Draft
Deci si on every day, except for two, there would -- that 1200
cfs could be required. Once again because of the two-day
advance operation for tenmperature it is highly unlikely that
these reductions would be realized. And, therefore, the
1200 cfs woul d be required throughout the wintertine.

MR LILLY: Go to Slide 60

MR. GRINNELL: There is a problemw th operating for
tenperature, and that is that there are two nmjor
uncertainties. One is in the prediction itself for water
tenperature. And the second is in the prediction of
weat her. Here is just a clipping of the actual weather
forecast. It shows both the high and | ow for each, and
woul d use this information assessing what kind of capability
there woul d be to use weather predictions to try to predict
operations to neet the tenperature standard.

MR LILLY: Slide 61

H O BROAN: You are past your 20 minutes, M. Lilly.
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and 65 and then the conclusion, 66. | think we can wap it
it up in about two minutes.

H O BROMN: Thank you.

MR LILLY: Go to Slide 64.

MR, GRINNELL: [I'Il quickly read:
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YCOWA estimates of expected deficiencies
appear to be based on the assunption that
1500 cfs must continuously flow past the
Marysvil | e gauge from Cct ober through
February to neet DFG s proposed water
tenperature and flow reduction limtations.
This assunption would require the rel ease of
about 240,000 acre-feet of water from New
Bul | ards Bar Reservoir over and above the
rel eases required to nmeet DFG proposed flow
standard. It appears that the YWCA anal ysis
al so estimates that about 30,000 acre-feet of
addi ti onal water would be required in the
spring to neet the ranping requirenents
proposed by DFG Less water woul d be needed
to neet the water tenperature and ramnping
requi renents established in this decision
Consequently, a large part of the projected

deficiencies identified in YWCA study woul d
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not occur. (Readi ng.)

MR LILLY: Do you need to read the next slide?

MR. GRINNELL: No. Just to say that essentially this
is Page 109. And by | ooking at USGS data that YWCA could
probably meet the tenperature standards in Septenber and
Cctober with flows |ess than 1200 cfs.

| think we have shown in our testinobny on tenperature
and what | have shown here that these statenments are not
correct.

MR LILLY: Let's wap it up with Slide 66.

MR GRINNELL: Just in conclusion and | will read this
one:

The Yuba River Devel opnent Project has

al ready substantially reduced water
tenperature conpared to pre-project
conditions. Substantial anmpunts of water
woul d be needed to attenpt conpliance with
the Draft Decision. Even with these
substantial anmounts of water, full conpliance
with the Draft Decision tenperature
requirenents is beyond the capacity of Yuba
Ri ver Devel opnent Project. Qur study and
anal ysis show that it is inappropriate to use
flowto attenpt to neet a tenperature

standard for the Lower Yuba River.
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Bratovich's summary at this tine.

(Readi ng.)
Thank you.

MR. LILLY: W are prepared to go forward

with that, depending on your call on schedul e,

H O BROMWN. How nuch tine do you need fo

Br at ovi ch?

MR LILLY: What is your current estinate

MR. BRATOVI CH. Truncated versi on probabl

m nut es.

H O BROMN: What is your revised estinmat

MR LILLY: That was the revised estimte

with M.

Maybe we should start

M. Brown.

r M.

, please?

y 20, 25

e?

H O BROMW:. W will give you the 20 and see how things

are goi ng.

for

and

W will take a break now.
(Break taken.)
H O BROW: Back on the record.

MR. LILLY: Thank you, M. Brown.

We have, as with the other w tnesses, overhead slides

M. Bratovich's testinony. | put themon the table here

have given six copies to staff.
This will be |abeled as S YWCA- 26.

For the record, M. Bratovich has renpved

sever al

of

the slides fromthe presentation. So, if we go from2 to 4,

t hat

is just to speed things up. | wll call
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nunbers, and they are all nunbered at the bottom

M. Bratovich, why don't you start with Slide 1

MR. BRATOVICH. | amgoing to briefly sunmarize our
testinmony jointly prepared by our panel.

Steve Grinnell and Dr. Yung-Hsin Sun addressed
hydr ol ogi ¢ project operations, flow tenperature anal yses
i ssues and Bill Mtchell provided much of the fish resource
information that he's collected on the river over the past
ten years, and Dr. M chael Brian and nyself conducted
addi ti onal anal yses to eval uate instream proposal devel oped
for Yuba County Water Agency as well as conparison of that
flow proposal to historic conditions and sinul ations that
woul d be expected to result and realized flows under both
the State Board Draft Decision and the Yuba County Water
Agency proposal and, again, to some historic flow on the
t enperature consi derations.

I would like to add as a clarification that several of
us took the lead on various -- on specific elenents and
aspects of the expert testinony that we have submtted. But
those were in initial draft phases that those individuals
took those | eads. W shared those drafts. W worked
collectively and cooperatively to refine and devel op our
expert testinony, which is why it has been presented as a
panel and in the fashion in which it has.

Slide 6.
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MR LILLY: Go to Slide 6.

MR. BRATOVICH: W devel oped a net hodol ogy to devel op
proposed flow requirenents for the Lower Yuba River. The
first step of that nethodol ogy addresses deternining and
defining the anbunt of water available for instreamflow
purposes for a water year type.

The outcone fromthe water availability determ nes the
m ni mum amount of water available wi thin each water type,
using the Yuba River Index as discussed by M. Ginnell

The second step was to apply a protocol --

MR LILLY: Slide 11 now.

MR. BRATOVICH. -- to develop instreamfl ow
requi renents for defined periods of the year. The basic
concept fromwhich we initiated this process, this protocol
was to refine the State Board's Draft 1996 Decision, using
the new information and further evaluation of the avail able
data to address specific tine period recomrendati ons. But
again | would like to enphasize we started using the Draft
Deci sion flow recommendati ons.

Qur protocol was for each water year type separately,
starting with wet and above normal years, to exam ne the
Draft Decision flow recomendati ons. W assessed water
avai lability using the water budgets devel oped and di scussed
using the Yuba River Index by M. Ginnell. W reviewed

operational constraints. For exanple, the Narrows 2
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rel ease capacity.

MR LILLY: Slide 12.

MR BRATOVICH. And then we addressed and verified
bi ol ogi cal benefits considering all relevant information.
That included flow habitat relationships, flow tenperature
rel ationships, flow mgration relationships, instreamfl ow
and tenperature needs of sal nobnids and other fish species
and carryover effects of period specific flow requirenments.

You will recall that M. Ginnell stated that in
certain instances adhering to the State Board Draft Deci sion
proposed mni numinstreamflow requirenments resulted in
depl eting storage at New Bul | ards Bar Reservoir down to dead
pool and subsequent inability to neet instreamflow
requi renents whatsoever. W exanined that and deterni ned
that such effects were occurring in devel opi ng our instream
fl ow proposal

Qur next elenent was to determine if the water budget
was exceeded. If it was not exceeded, we accepted our
proposed instreamflows for that water year type and noved
on to the next water year. If it was exceeded, we selected
the period nost appropriate for initial flow reduction. W
prioritized our consideration for initial flow reduction to
accommodat e specific water budgets associated with water
year types. Qur prioritization to protect were first

priority to spawni ng and i ncubation periods, Septenber 15th
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t hrough March 31st. Steel head and spring chi nook sumer
rearing period, which is the sunmer nonths through md
Sept enber and then the early spring nonths, April through
June.

W repeated this protocol for the various water year
types, including below normal, dry and critical water year
types.

MR LILLY: Go forward to Slide 13.

MR. BRATOVICH. The third step in our nethodol ogy was
to evaluate the proposed instreamflow m ni mum fl ow
requirenents for the ability to maintain fish resources in
good condition.

The resultant instreamflow requirenents, again, are
m ni mum i nstream flow requirenents; in essence, flows which
can be guaranteed associated with each of the various water
year types. For wet and above normal years, essentially, we
di d adopt and accept that flow requirenents that were
proposed in the State Board's Draft Decision with two
not abl e exceptions.

One is that we added a requirenent at the Smartville
gauge for md September to md October of 700 cubic feet per
second to acconmodate spring-run chinook sal nron spawni ng and
early fall-run chinook spawning. And we reduced the flows
fromthe Draft Decision during the nonth of May from

proposed 2000 cubic feet per second to 1500 cubic feet per
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second.

Wet and above normal years historically have occurred
approxi nately 54 percent of the tinme. So 54 percent of the
time this would be the operative mninmuminstreamflow
requi renent. For bel ow normal years the change fromthe wet
and above nornal year proposed mninmuminstreamflow
recomendati on was decreased in flows at the Smartville
gauge, agai n decreased fromthe wet and above nor nal
condition, but added to the Draft Decision by the Board to
550 cubic feet per second and a slight decrease during the
very latter part of April from 1000 to 900 cfs. These
reductions fromthe wet and above normal m ni mum instream
flow requirements reconmendati ons were made to acconmopdat e
the water budget, or to not reconmend flows that exceeded
wat er availability.

MR, LILLY: That was Slide 14. Now we will go to Slide
15.

MR. BRATOVICH. Again, | would like to reiterate that
those two water year types are actually three water types:
wet, above normal and bel ow normal, are anticipated to occur
and have historically occurred approximately 74 percent of
the tine. So they are proposed m ni muminstream fl ow
requi renents approxi mately 74 percent of the tine.

Dry years have historically occurred approxi mately 11

percent of the time. Critical years have historically
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occurred approximately 15 percent of the tine as M.
Grinnel | expl ai ned.

The m nimuminstream flow requirenments were adjusted
accordingly to accomvpdate the water budget and water
availability by the various increnental steps according to
the protocol as indicated here.

MR LILLY: Now go forward to Slide 24.

MR. BRATOVICH. California Departnent of Fish and
Gane' s Code 5937 requires owners and operators of dans to
provide sufficient flowto maintain fishery resources in
good condition. Two definitions of which we are aware have
previ ously been devel oped of good condition within the
context of instreamfl ows.

One is in the Mono Lake/ Mono Basin hearings. The ot her
was nuch nore recent, in the Putah Creek Council versus
Solano Irrigation District, where both -- in both instances
good condition was defined. |In the latter good condition
was defined at three levels. The individual |evel, the
i ndi vidual organismlevel, population |level and conmunity
| evel .

We adopted the three-level approach to find good
condition for the Lower Yuba River fishery sources.

However, because neither of these previous definitions
addr essed anadronous sal nonids, we also further greatly

expanded upon the popul ation | evel characterization and
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definition of good condition. W relied very heavily upon
Nati onal Marine Fishery Service published docunents,

i ncluding the proposed ESA 4(d) rules of Federal Register
Vol une 64, Nunber 250, dated Decenber 30, 1999, for
spring-run chi nook sal nbn and steel head; and the NWFS

ref erenced docunent utilized in that publication, entitled
McEhl any, et al., 1999, a draft document Vi able Sal nonid
Popul ations and the Recovery of Evolutionary Least
Significant Units.

MR LILLY: o forward to Slide 29.

MR. BRATOVICH. W have ski pped over an extensive
det ai |l ed di scussion of those definitions, and I will go to
t he concl usions regarding the status of the Lower Yuba River
fish resources.

The Lower Yuba River, as indicated by the last ten
years of data and the spawning stock estinmation figures, as
wel |l as other information indicates, that the fishery
resources of the Lower Yuba River are in general in good
condition, including fall-run chinook sal non for nunerous
reasons:

The health of the individual fishes, specifically as
observed by Bill Mtchell in his ten years of study. Lack
of lesions, deformties, parasites and di sease, good growth
rates. Gowh rates high for the region as part of the

definition. The run size of adult chi nook sal nbon has
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remai ned stable and, in fact, has increased in recent years,
relative to the run size prior to the project. Salnonid
productivity has mai ntai ned and probably has increased
despite out-of-basin and ocean factors that have affected
runs el sewhere, lead to the listing of particularly
spring-run and steel head.

The chi nook sal non popul ation is sustained, and is
bel i eved to be sustained |argely by natural production.
Mul tiple age classes of juvenile steelhead utilized the
river. The relative abundance and condition of the juvenile
steel head is good, particularly above Daguerre Point Dam
Fi sh popul ati ons have not exhibited | ong-term declines since
t he project began operations. And a diverse assenbl age of
heal t hy, self-sustaining resident native and i ntroduced fish
popul ati ons persist, as indicated by the work done both in
1991, published in '91 in the Fish and Gane pl an regarding
fish communities, and the nmore recent information provided
by M. Mtchell.

| must note, however, that spring-run  chinook sal non
and possibly steel head popul ati ons do not neet sone of these
criteria defining good condition, primarily as a result of
the run sizes. The run sizes, as we know themw th the
difficulties that have been nentioned regarding estinmation
of steelhead in the Lower Yuba River being sonewhat

uncertain, but not nmeeting many of the criteria as we have
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defined it and submitted in our witten testinony.

However, it must be noted that since operation of the
proj ect over the past 30 years that the instreamfl ows and
the instreamtenperatures have been inproved and have
contributed to the recovery of both of these two species.

MR, LILLY: Excuse nme, M. Bratovich, when you say
"project," what project are you referring to?

MR. BRATOVI CH. The Yuba Ri ver Devel opnent Proj ect

MR. LILLY: So you are referring to the flows on the
Lower Yuba River?

MR, BRATOVICH  Yes, sir.

MR LILLY: CGo forward to Slide 30 now, please

MR. BRATOVI CH. Havi ng gone through this process rather
qui ckly, we eval uated our proposed fl ow regi nre and nade
conparisons to historic flows and tenperatures that have
occurred and conpared -- which have led to determ nation of
good condition of the resources of the Lower Yuba River,
particularly fall-run chi nook sal non

MR, LILLY: | know you're trying to get through this
qui ckly, M. Bratovich, but | just want you to clarify, when
you said you went through this process quickly, you nmean
your summary today, not the technical work devel opi ng the
reconmendations; is that correct?

MR, BRATOVICH  Yes, sir.

MR, LILLY: Thank you for the clarification
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MR. BRATOVICH. Before | get into describing the
evaluation itself, two points that need to be nade regarding
ny brief summary today.

The first point is that to address this issue that the
flows realized under our Yuba County Water Agency's proposed
flow regine or the State Board Draft Decision, typically
exceed the mnimumflow requirements. There has been sone
m sconception in the past by parties that instreamflow
requirenent is what will be operated to, and that is not
necessarily so. At least it is not necessarily so a vast
majority of the tine, and that will be denonstrated in our
eval uation forthcom ng.

Al'so, the slides | am about to show represent full
devel opnent | evel denmands, rather than present |evel
demands.

MR LILLY: Go to Slide 31.

MR. BRATOVICH Slide 31 is a depiction of anticipated
flows that will occur at the Marysville gauge in the Lower
Yuba River under -- well, under two scenarios as well as
historic flows that occurred at the Marysville gauge. This
graph nmerits sone detail ed expl anation.

What is depicted here is sinulations that were
conducted by operating two of the proposed nean instream
flow requirements for two scenarios. The State Water

Resources Control Board Draft Decision flows represented by
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atriangle on this figure, and the Yuba County Water Agency
flow requirement represented by a box on this figure. And
will say that those represent the averages.

The individual nonthly data points are represented by
the X's for each of these scenarios. |In addition, the flow
under historic records since construction -- conpletion of
the Yuba River Devel opnent Project in 1970 t hrough 1999 are
al so depicted. For exanple, during the month of May there
are three vertical lines, one representing each scenario.

The historic flows that have occurred during the period
1970 t hrough 1999, the sinulated fl ows expected to occur
utilizing the simulation period 1922 through 1992 under the
Draft Decision, and the sinulated fl ows expected to occur
for the sane hydrol ogi c period of record under
i mpl enent ati on of Yuba County WAter Agency's proposed
m ni mum i nstream fl ow requi renments.

This illustrates the point | made that flows that
actual ly would occur oftenti mes exceed and soneti nmes
significantly exceed the proposed mninumin instreamflow
requi renents. For exanple, under Yuba County WAter Agency
proposed mni numinstream fl ow requirements, the highest
proposed flow for wet and above normal conditions is 1500
cfs during the nonth of May. Well, clearly flows under that
proposal will exceed 1500 cfs frequently. |In fact, flows,

average flows, including low flows will exceed 1500 cfs from
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Decenber through June. Sinulations for all nonths are
presented in Exhibit S-YWCA-19.

MR LILLY: Slide 32.

MR. BRATOVICH. | would like to briefly address sone
maj or points and conparisons regardi ng these fl ows and
tenperatures at this point, particularly flows realized
under these three scenarios. These word statenents depicte
on the slide represent mmjor point conclusions, comparing
Yuba County Water Agency's flows realized under their
proposed mni muminstream flow requirenents relative to the
historic flows that have occurred from 1970 t hrough 1999.
In general, for the period enconpassi ng October through
March which represents the prinmary spawni ng and i ncubation
peri od.

The flows realized under Yuba County Water Agency's
proposed mni nruminstream flow requirenents woul d nore
frequently provide flows within the range that maxin zes
habitat availability for chinook sal nbn spawni ng. And
during the month of March in particular it would provide
somewhat higher flows in the drier years.

I would |ike to show a coupl e exanples for that entire
peri od.

MR LILLY: Slide 33.

MR. BRATOVICH. First exanple is for the nonth of

Noverber for a full devel opnent l[evel flow at Marysville
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under historic, sinulated flows for the Yuba County Water
Agency proposed nmini mum instream flow requirenents and
simul ated flows under the State Board's 1996 Draft
Deci si on
This is an exceedance plot. An exceedance is a
cunul ative probability distribution function. The matter in
whi ch you interpret an exceedance plot can be one of two
ways. You can |look at a specific flow and esti mate how nuch
of the tine that flow would occur. For exanple, an easy
interpretation is a flow of 1000 cfs under both the State
Board deci sion and the Yuba County Water Agency proposed
m ni mum i nstream fl ow requi renent, requirenents would occur
approxi nately 20 percent of the tinme. Flows of a thousand
or higher would occur approxinmately 20 percent of the tine.
The other way to Il ook at it is what percent of tine
woul d a specific flow occur. You can go to any point on the
graph and say what flows would occur 40 percent of the tine
or less, and that would be flows approaching 1400 cubic
feet per second in this exanple under historic flow regi ne.
Novenber is a primary fall-run chinook sal non spawni ng
nonth, and it serves as a good exanple. The curve depicting
historic flows is higher than flows that would be expected
to occur under either the State Board Draft Decision flow or
t he Yuba County Water Agency proposed mninuminstreamfl ow

requirenents.
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Nonet hel ess, flows at Marysvill e gauge woul d be
provi ded by the Yuba County Water Agency m ni mum i nstream
flow requirement for spawni ng habitat that naxim zed
wei ght ed usabl e area for spawni ng, approxinately 75 percent
of the time. The remainder of the time those flows woul d be
hi gher than those fl ows which maxi ni zed spawni ng habi t at
availability for spawning.

MR LILLY: Slide 34.

MR. BRATOVICH. For the period enconpassing April
t hrough June, the broad general points comparing Yuba County
Wat er Agency's flows realized under their proposed nini num
instream flow requirenent relative to historic flows are as
fol | ows:

During April flow would be equal to or higher than
historic flows bel ow 1000 cfs flow level. My flows woul d
typically be substantially higher than historic flows bel ow
a relatively high flow value, 5000 cfs, including the driest
years.

H gh flows will continue to occur in June and bel ow a
t housand cfs, June flows generally would be equival ent or
hi gher nost of the tine.

MR LILLY: Slide 35.

MR. BRATOVICH. As an exanple, | would like to | ook at
sone greater detail during the nonth of May, flows realized

under the Yuba County Water Agency proposed mi nimum instream
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flow requirement, the State Board Draft Decision and
historic flow levels. As can be seen fromthis exceedance
figure that flows under either the Draft Decision or the
Yuba County Water Agency's flow proposal generally would be
hi gher than the historic flows would occur. Actually the
Yuba County Water Agency flows that would be realized would
be higher than historic flows approximately 85 percent of
the time.

In addition, the flows would be higher than those
extremely | ow fl ow val ues that were experienced during the
driest year, as M. Ginnell indicated, would result from
depleting storage in New Bull ards Bar Reservoir down to dead
pool and inability to meet the instreamflow requirenment in
the driest year.

What is interesting, particularly for this exceedance
pl ot during the nmonth of May, is that under both the State
Board Draft Decision proposed instreaminflow regi ne and the
Yuba County Water Agency mininuminstreamflow reginme flows
of 2000 cubic feet per second woul d be exceeded
approxi mately 50 percent of the time. As those drier years,
the flows that would be realized are essential in accordance
wi th proposed m nimuminstreamflow requirenents.

MR LILLY: Slide 36.

MR. BRATOVICH. For the period enconpassing the sunmer

nmont hs July through September in general, relative to
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historic flows, flows that woul d be realized under

i mpl enent ati on of the Yuba County Water Agency proposed

m ni mum i nstream fl ow requi rement woul d be higher than the
historic flows in the very driest years, but lower in the
wetter years. As an exanple --

MR LILLY: Slide 37.

MR. BRATOVICH We'Il look at Slide 37, which depicts
sl ow exceedance during the nonth of Septenber, again for al
three conditions. Historic flows, sinulated Yuba County
Wat er Agency flows and simulated State Board Draft Deci sion
flows. And again, the curve depicting historic flows is
different fromthe other two curves. The reason for this,
as | understand, is since the early 1980s Yuba R ver
Devel oprment Proj ect has been operated for nultiple purposes,
whereas prior to that it was operated primarily for
hydr oel ectri c generati on purposes.

It is anticipated and it is my understanding that it
will be operated in the future still for multiple purposes.
Again, very sinmlar flows would be realized under
i npl enentation of either the State Board Draft Deci sion
flows or the Yuba County Water Agency mninuminstreamfl ow
requirenents with the exception of the very driest years and
particularly avoiding the very low flows and no flows that
could be realized under inplenentation of the State Board

Draft Decision flow regine.
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MR LILLY: Slide 38.

MR. BRATOVICH: This represents the fl ow exceedance
probability that occur above Daguerre Point Damrather than
at Marysville or bel ow Daguerre Point Dam And | point this
out to illustrate that during the nonth of Septenber flows
under either the State Board Draft Decision or the Yuba
County Water Agency proposed flow regi ne woul d be
approachi ng or exceedi ng approxi mately a thousand cfs
roughly 50 percent of the tine.

The remai nder of the time flows woul d be in accordance
with the proposed m nimuminstreamflow requirenents, again
with the exception of the extrenely low flow that woul d be
anticipated to occur under inplenmentation of the State Board
Draft Decision.

MR LILLY: Slide 39.

MR. BRATOVICH. W al so | ooked at anti ci pated
tenperatures that occur utilizing the at flow tenperature
rel ati onshi ps developed by M. Ginnell's team And | would
like to start by --

MR LILLY: Slide 40.

MR. BRATOVICH. -- reiterating that construction and
operation of the Yuba River Devel opment Project has resulted
in lower flows than occurred historically. On Slide 40 --

MR. LILLY: You nean |ower tenperatures; you said |ower

flows.
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MR. BRATOVICH Did | say flows? Please excuse ne,
meant tenperatures.

Three scenarios are depicted: Historic tenperatures
that were reported and occurred from 1965 to 1968,
historic for pre-New Bullards Bar Project period; flows,
excuse ne, tenperatures from 1989 trough 1999 that were
recorded whi ch represent a post-project period; and the
peri od that represented a post-project period that was
consi dered previously, prior to devel opnment of this new
i nformati on, from 1988 to 1999 represented by the 1974
t hrough 1977 peri od.

In general, all three scenarios depict a very simlar
pattern, as one woul d expect, of declining tenperatures fro
the fall through the winter nonths and increasing
tenperatures in the late spring and into the sumer.

Di stinct differences, however, do occur. Those distinct

di fferences are represented by the preproject tenperatures
of average tenperatures during the nonth of October that
exceeded 66 degrees, during the month of Cctober. And the
particularly high water tenperatures that occurred during

the sunmer nonths. |In fact, during the nonth of August

m

under preproject conditions exceeding 75 degrees Fahrenheit.

What is notable is that for the post-New Bullards Bar
period represented from 1989 to 1999 a tenperature decrease

of over ten degrees has been realized on the average during
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the nonth of August.

MR LILLY: Slide 41.

MR. BRATOVI CH. Conpari sons were nade between the
tenperatures that could be expected to occur under
i mpl enent ati on of Yuba County Water Agency's proposed
m ni muminstream flow requirenment regi ne and the State Board
Draft Decision regine, again, under full devel oprment | evel
demands. In general, essentially equival ent water
tenperatures at Daguerre Point Dam and Marysville, under
bot h proposal s woul d occur fromthe Cctober through June
period. By that | nean that the proposals are equival ent at
both I ocations, but some differences in expected nean
nont hly val ues do occur between those two | ocations.

MR LILLY: Slide 42.

MR. BRATOVICH: Again, this is an exceedance
probability distribution function plot. This time the
t enper ature above the Daguerre Point Damfor the nonth of
Cct ober under full devel opnent | evel denmands for both the
State Board Draft Decision scenario and the Yuba County
Wat er Agency proposed ninimuminstream flow requirenent
scenari o.

Expected nmean nonthly tenperatures that woul d occur
under both these scenarios are very simlar at |ocations
above Daguerre Point Dam Sinul ated nmean nonthly

tenperatures would remain at or bel ow 60 degrees
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approxi nately 85 percent of the tine.

Sinmulations for all nobnths are presented in our witten
testi mony.

MR. LILLY: Now go to Slide 43.

MR. BRATOVICH: For that period | would Iike to point
out, however, that for the period extending from Novenber
t hrough March tenperatures expected to occur on a mean
nont hly basi s above Daguerre Point Dam woul d renain at or
bel ow 56 degrees.

| would like to -- this next slide, 43, depicts
expected nean nonthly tenperatures that would occur at the
Marysvill e gauge during the month of Cctober. And again, it
is roughly tenperatures at or bel ow 60 degrees woul d be
expected to occur approxinately 85 percent of the tinme. But
by contrast to tenperatures above Daguerre Point Damthey do
not decrease to quite as |low | evels.

| would like to note, that although not depicted here
in my brief summary, that nean nonthly water tenperatures
expected to occur at Marysville would be at or bel ow
approxi mately 57 degrees in all years of the Decenber nonth
peri od.

MR LILLY: Slide 44.

MR. BRATOVICH. Representing the late spring period,
the nonth of June at the Marysville gauge, again for ful

devel opnent | evel demand for the two scenarios indicate that
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wat er tenperatures expected to occur are very simlar under
both the State Board and the Yuba County Water Agency
proposed m ni ruminstream flow requirenents. Again,
simul ati ons were perforned for every nonth and are presented
in our witten testinony.

During April and May sinmulated nmean nmonthly water
tenperatures at Marysville would be at or bel ow
approxi nately 58.5 degrees Fahrenheit under both proposals.
In June the sinmulated nmean nonthly flows woul d be bel ow
approxi mately 63.5 degrees under both proposals in al
years. Above Daguerre Point Dam nmean June water
tenperatures, although not presented here, would be 59 and a
hal f degrees or less in all years under both flow proposals.

MR. LILLY: Those are in your report?

MR BRATOVICH: Yes, sir.

MR LILLY: Now to Slide 45

MR. BRATOVICH:  Slide 45 presents exceedance
probability tenperature distribution plot for the Marysville
gauge for the nonth of August for both scenarios. Again,
simulations for all nmonths are included in our witten
testi mony.

And the results of this exceedance sinulation for the
nont h of August indicate that flows -- tenperatures woul d be
at or bel ow 65 degrees the vast majority of tine,

approxi mately 85 percent of the tine.
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MR. LILLY: Finally, if you can go to your concl usions
in Slide 46.

MR, BRATOVICH:  Qur overall conclusions are that the
fishery resources that are currently in good condition will
remain in good condition by Yuba County Water Agency's
proposed mni nruminstream flow requirenents and the flows
realized thereunder; that operation of these flow
requi renents would continue to contribute to the recovery of
spring-run chi nook sal non and steel head popul ati ons and t hat
it cannot be denonstrated that the State Board Draft
Deci si on proposed m ni muminstream fl ow requirenents and
i mpl enentation thereof would result in better in-river
conditions for fish in the | ower Yuba River.

MR, LILLY: Does that conplete you whirlw nd sunmary,
M. Bratovich?

MR. BRATOVI CH.  Yes.

MR LILLY: M. Brown, now our panel of all six experts
is avail able for cross-exan nation.

H O BROMWN: Does that conplete your direct for these
four individuals, M. Lilly, and then you have direct for
two nore |ater on?

MR LILLY: Yes. Actually, this is the sunmary of the
testimony for six individuals who are here. | believe the
sixth one is conng forward. The only two remaining

w t nesses are Dr. Lon House and Dr. M. Donn W/ son whose

CAPI TOL REPORTERS (916) 923-5447 659



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

testimony will be on sonewhat different topics, both quite
short. So we thought it best to have this panel go forward
with cross-exam nation first.

H O BROM: Al right.

M. Ednmondson is not here.

M. Cee, you are first up.

MR CGEE: If I may, | wish to defer ny
cross-exam nation for tomorrow norning. M. Baiocchi and
M. Sanders have both expressed desire to proceed before ne
wi th cross-exam nation today.

H O BROMW. So you would like to start yours in the
nor ni ng?

MR CEE: If | may.

H O BROM: Al right.

M. Baiocchi, are you ready?

MR BAIOCCHI: | will try. Could I sit, | have back
probl ens?

H O BROM: Sure.

---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY CALI FORNI A SPORTFI SHI NG PROTECTI ON ALLI ANCE
BY MR BAI OCCHI

MR. BAIOCCHI: Good afternoon, gentlenen. How are

you?

Let's start off with M. Mtchell. Okay. | have sone
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basi ¢ questions, very sinple questions.

Did you subnit witten testinmony to the Board whi ch was
signed by you?

MR M TCHELL: Yes, | did.

MR. BAIOCCHI: It was signed by you?

MR MTCHELL: | will have to ask Alan to hel p ne here.
| did basically subnit my testinmony.

MR, LILLY: It was not signed. There is no requirenment
that it be signed.

MR. M TCHELL: | am sorry.

MR. BAIOCCHI: |Is Exhibit S-YCWA-19 your testinony,

which is this docunent right here?

MR MTCHELL: Yes, it is. | contributed to that
docunent .
MR, BAI OCCHI : Isn't said exhibit, that exhibit, | cal

it said exhibit, a report and not your witten testinony?

MR. M TCHELL: No. This represents our witten
testi mony.

MR. BAIOCCHI: Wuld you please go to the Tabl e of
Contents of that docunment, on the Table of Contents at 1.3
on page, | guess, Page 1, |, Table of Contents.

MR. M TCHELL: Cot it.

MR. BAIOCCHI: At 1.3, could you please state what
t hat says, so noted on Page 1-47?

| want you to stay with the Table of Contents.
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May |, M. Brown, indicate what is so stated rather
than the witness? He can't find his way there.

H O BROMW:. \Wat is the problem M. Baiocchi?

MR, BAIOCCCHI: | want the witness to so state into the
record what is noted on the Table of Contents.

H O BROM: You are on --

MR. BAIOCCH : At 1.3.

H O BROM: -- Exhibit 19?

MR, BAIOCCHI: Yes, sir.

H O BROMN: The question is on table?

MR, BAIOCCHI: 1.3 under Table of Contents.

H O BROM: 1.3. The purpose and intended use?

MR. BAIOCCHI: The purpose and intended use of this
report.

H O BROAN: \What is your question?

MR. BAIOCCHI: Well, the question is he stated that
this is his testinony, but, in fact, it is a report. That
is the point | amtrying to nake.

MR, LILLY: Excuse ne, M. Brown, rather than arguing,
| suggest M. Baiocchi can just say, "Wat does this say
here," and M. Mtchell can read it. The docunent speaks
for itself. |If he wants to make his point, he should ask
what the text of the docunent says.

H O BROM:. M. Baiocchi.

MR BAI OCCHI : | did ask what was st at ed.
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H O BROMWN. Wit a mnute. Questions and answers are
directed toward ne.

MR. BAIOCCHI: Ckay, yes, sir.

VWhat | was attenpting to do was have the w tness so
state into the record what was stated under the Tabl e of
Contents under 1.3.

H O BROM: M. Mtchell, do you understand the
request ?

MR. M TCHELL: Yes. It says "Purpose and intended use
of this report.™

MR. BAIOCCHI: M. Mtchell, that doesn't say the
intent of this testinony, right?

MR. M TCHELL: Not specifically here. But it is the
intent to provide testinobny. This report was intended to
provide testinony for this hearing.

MR. BAIOCCHI: | disagree with you, but we'll nove on.

At what pages in your alleged testinmny, what page did
you make your testinony on? | need to know what pages you
sai d what, where.

MR M TCHELL: | was the |ead author for Section 3.2.

MR. BAIOCCHI : 3.27?

MR. M TCHELL: Beginning with the Subsection 3.2.3 on
hi storic population trends in anadronous fishes.

MR. BAIOCCHI: Trying to keep up with you here. Ckay.

MR. M TCHELL: M testinmny would continue through the
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section entitled or labeled 3.2.4.2 and ending with --

MR. BAIOCCCH : 3. --

MR MTCHELL: -- .2.4.2, ending with fish conmunity on
Page 321.

MR. BAIOCCHI: For what specific conpany or firmdo you

wor k?
MR. M TCHELL: |'m enployed by Jones & Stokes.
MR. BAIOCCHI: Is Phil Dunn your supervisor?
MR. M TCHELL: Yes, he is.
MR. BAIOCCCHI: Did Phil Dunn review this report before

it was submitted?

MR M TCHELL: | believe he did.

MR. BAI OCCHI: Thank you.

How many John Does from your firm hel ped you with your
testimony and said exhibit?

MR. LILLY: | object. The term"John Does" is vague
and ambi guous.

H O BROMN: Restate the question.

MR. BAIOCCHI: How nmany staff nenbers fromthe firm of
Jones & Stokes hel ped you with your testinmony in said
exhi bit?

MR. M TCHELL: None. | was the only author to it.

MR. BAIOCCHI: But you indicated that Phil Dunn did
| ook at it?

MR M TCHELL: That's correct. He reviewed it and we
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di scussed it, and it was subnitted to SWRI for conpilation
in this testinony.

MR. BAIOCCHI: Did Phil Dunn nake any changes, any
corrections?

MR. M TCHELL: No, he did not.

MR. BAIOCCHI: Did any attorney hired and working for
Yuba County Water Agency amend, correct or nake any changes
in your testinony before it was submitted to the State Water
Resources Control Board?

MR. M TCHELL: As | said, | prepared a draft testinony
and sent it to SWRI for conpilation into this Exhibit 19.

MR. BAIOCCCHI: It was sent to --

MR, M TCHELL: SWRI, Surface Water Resources,

I ncor por at ed.

MR. BAI OCCHI: Thank you very much.

M. Mtchell, do you have a duty and a responsibility
under state and federal statutes to protect threatened
spring-run chi nook sal non, threatened steel head, fall-run
and |late fall-run chinook sal non of the Yuba River?

MR LILY: M. Brown, | know that you all ow questions
regardi ng | egal conclusions; and, obviously, that is fine.
But | just note that his is asking for a |egal conclusion,
so | think the answer is only to the extent M. Mtchell
may have knowl edge of these particular |egal requirenents.

MR. BAIOCCHI: | amnot asking for --
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H O BROM:. Wit a mnute.

MR. BAIOCCH : | amsorry.

H O BROMN: Your point is well taken, M. Lilly.

Are you asking a | egal conclusion or an opinion?

MR. BAIOCCHI: | am asking a very sinple question.
Does he have the duty and responsibility? Yes or no.

H O BROM: If you know the answer, go ahead and
answer it, M. Mtchell.

MR, M TCHELL: |'d rather not, | don't think I
understand the | egal inplications of that.

MR. BAIOCCHI: | can provide sone foundation for that.
I plan on asking other witnesses. The foundation is this:
We have biologists that work for the U S. Fish and Wldlife
Service. W have biologists that work for the Departnent of
Fi sh and Gane.

H O BROM: Ask a question. |If you are going to
provi de a foundation, ask the wi tness the foundation
guestions, not ne, M. Baiocchi.

MR. BAIOCCHI: M. Mtchell, do you work for the U S.
Fish and Wldlife Service?

MR. M TCHELL: No.

MR. BAIOCCHI: Do you work for Departnent of Fish and
Gane?

MR. M TCHELL: No.

MR. BAIOCCHI: Do you work for NWFS?
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MR. M TCHELL: No.

MR. BAIOCCHI: So, consequently, if you did work for
them then you would have a duty and responsibility to
protect those species of fish, wouldn't you?

MR LILLY: Same conment as before, calls for a |egal
concl usi on.

H O BROM: Yes, it does, M. Baiocchi.

MR. BAIOCCCHI: | don't -- well, okay.

If we goto -- we go to a |egal conclusion, M.
Bratovich in his presentation was pointing out to all of us
about the California Fish and Ganme Code 5937. He was naking
a legal determination based on his presentation. So | don't
see what is so wong with this.

H O BROMN: You ask the question. |If you object, let
me know and | will either sustain it or overrule. W wll
do it this way.

Ask the question again, M. Baiocchi. And, Counselor,
you can act accordingly and then | will act accordingly.

MR. BAIOCCHI: Let's save tinme. Forget it. Thank
you. We'll forget it. | know the answer and so does
everybody else. W'IIl just forget it. Thank you.

M. Bratovich, M. Mtchell indicated that he subnmitted
to you his draft report. |Is that correct?

MR, BRATOVICH  That's correct.

MR. BAIOCCHI: The question is: Did any attorney hired
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and working for Yuba County Water Agency anend, correct or
make any changes in M. Mtchell's testinony before it was
subnmitted to the Board?

MR. BRATOVICH. No, sir. But the attorneys working for
Yuba County Water Agency were provided prelimnary draft
copies and did ask technical clarification questions on
those prelimnary drafts.

MR. BAIOCCHI: Were there amendnents or changes based
on reconmendati ons by the attorneys?

MR BRATOVICH: O technical substance, no.

MR. BAIOCCHI: Any changes at all, regardl ess of
whet her it was technical or what?

MR. BRATOVICH. There were sone granmatical,
editorial -type changes, yes.

MR. BAI OCCHI: Thank you.

Now | want to get to -- nade a presentation overhead.
To start off with, you have been studying the river for a
nunber of years, right, as | recall?

MR. M TCHELL: Yes.

MR BAIOCCCHI : Do steel head, threatened steel head, Yuba
Ri ver threatened steel head, do they exist in the river all
year | ong?

MR. M TCHELL: Yes. The juveniles will rear there for
at least a year.

MR. BAI OCCHI: Thank you.
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Wth respect to spring-run chinook sal non, do they
exist in the river systemfor a year or nore?

MR. M TCHELL: Spring-run have been detected ascendi ng
the | adders at Daguerre Point Damin the spring and hol ding
over sonewhere upstream of Daguerre Point Dam during the
sunmer and spawning in the fall. | would say that juveniles
are al so present through at |east the spring mgration
period. So in effect all |ifestages would occur at sone
time during the year.

MR. BAIOCCHI: Thank you very much.

Shall we go to Page 2 of whatever the exhibit is. |
don't know what the exhibit nunber is.

MR MONA: | think it is Yuba County Water Agency
Nunber 24.

MR BAIOCCHI: 24. Wuld it be all right if | just
called it 247

MR. FRINK: For this series of questions, fine.

MR. BAI OCCHI: Thank you very nuch.

Let's go back to Page 1. Like '92 on the left-hand
side, the dates 12-15. Does that nean two days or does that
mean every day from Cctober 12 to Decenber 15th, 19927

MR M TCHELL: As | stated in my testinony, those were
weekly surveys. Each week we were on the river for three
days. This represents approxi mately nine weeks of work per

year, tines three is 27 days. That would be a typica
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period of time, 27 to 30 days.

MR. BAIOCCHI: So, using the 1992 date base, you were
not on the river fromthe 16th of Decenber or prior to
Cct ober 12th, right?

MR. M TCHELL: \Which date are you referring to?

MR. BAIOCCHI: Well, | amgoing to '92, left-hand side
where it says "Sal nbn spawni ng escapenent survey." It is
Cct ober 12th, 1992; Cctober 12th, Decenber 15th.

MR. M TCHELL: Please ask your question again.

MR. BAIOCCHI: You indicated you were on the river 12
days, right?

MR. M TCHELL: That woul d be approxi mately, yes.

MR. BAIOCCHI: So you weren't on the river the
remai ni ng days of the year which is 300 and whatever it
m ght be, 338?

MR, M TCHELL: That's correct. As this indicates, we
were on the river between October 12th and Decenber 15th,
1992.

MR. BAIOCCHI: In Septenber, it is nmy understanding
that spring-run spawn in Septenber, they conmence their
spawni ng. You weren't on the river in Septenber for that
year ?

MR, M TCHELL: Yes, we were. W were there on
Sept enber 12t h doi ng sal mon redd surveys. That was

beli eve an aerial redd survey. | amsorry. That was a boat
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survey to |l ook for redds as early as Septenber 15, which
you will see down in the second bullet item

MR. BAI OCCHI: Thank you.

Now, have you done any studies on micro -- nacro
i nvertebrate species and their habitat in the river?

MR. M TCHELL: No studies, per se, on the Lower Yuba
Ri ver, no.

MR. BAIOCCHI: Do you believe that they are needed?
That is an open question.

MR M TCHELL: | don't believe -- | believe it is an
i nportant aspect of the evaluations that could be done, to
| ook at food supplies for fish. Fromthe evidence we have
and with regard to growth rates, we believe that food is in
good supply for fish

MR. BAIOCCHI: Let nme ask you this question: Do
threat ened steel head, Yuba River threatened steel head, do
they need cold water to exist all year |ong?

MR. M TCHELL: There are specific ranges for different
i festages and those have been -- there is a nunber of
studi es that have identified those ranges.

MR. BAIOCCHI: Do spring-run threatened, Yuba R ver
spring-run chi nook sal nbn need cold water to survive?

MR. M TCHELL: Again, cold water is a very qualitative
term and | would rather answer by saying that they do

require specific ranges of tenperatures for good survival
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growt h and reproduction

MR. BAIOCCHI: Do cold water nacro invertebrate species
need cold water to survive?

MR. M TCHELL: Again, the specific requirenents of the
invertebrates woul d need to be identified before | can
answer that question.

MR. BAIOCCHI: CGo to Page 2, please, of Nunber 24.

Now, on the |left-hand side anadronous species. | nade
conments on this. And so, what other species of sal non that
the Lower Yuba River sustain?

MR. M TCHELL: When you say species, chinook salnon is
a single species.

MR, BAI OCCHI: What races --

MR. M TCHELL: | believe what you are referring to are
popul ation units that are designated as races.

MR. BAIOCCHI: What races, please?

MR. M TCHELL: W basically have evidence for fall-run
which is the dom nant speci es and we do have evi dence for
spring-run chi nook sal non

MR BAIOCCCHI : What about late full-run?

MR, M TCHELL: The late full-run, as we can detect, is
not well-defined, at |east fromour observations. There is
no distinct run that we have been able to detect.

Therefore, | cannot nake a conclusion on late fall

MR. BAI OCCHI: Thank you.
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Let's go to Page 5 of Exhibit 24. Now, you have a
chart and you have a 1992 to 1999 average of 15,119; is that
correct?

MR, M TCHELL: Yes. That would start in 1972,

MR. BAIOCCHI: From 1972 to 1999. Now, how nany years
bel ow t he average do you have? How nany years bel ow t he
average that that nunber was never attained, comrencing with
the year 1972? An exanple, 1972 is one year where that was
not attained, the 15,119 average?

MR. M TCHELL: That's correct.

MR. BAIOCCHI: |If we start counting the years and
excludi ng the one year we have no data, 1990, how many years
were those | evels bel ow t he average?

MR. M TCHELL: Eighteen years.

MR. BAIOCCHI: Okay. And how many years were above the
aver age?

MR. M TCHELL: Nine years.

MR. BAIOCCHI: Nine years, correct.

So, wouldn't it be true that in the year 1982 and the
year 1998 and the year 1973 that those years -- those years
provided you with a |arger average than you really had in
t hose other years that were very low, right?

MR. M TCHELL: The very definition of an average
i nvol ves that concept.

MR. BAIOCCHI: Highs and | ows.
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MR. M TCHELL: As you can see, for the pre-Bullards Bar
peri od, the same thing can be said about that period as well

MR. BAIOCCHI: Like 1976, that was a very -- that was
during the drought. The fish, were they in good condition
in 1976, as an exanple? That was bel ow 5, 000?

MR. MTCHELL: 1In looking at a specific year, we really
-- in evaluating the good condition part of the definition
for a population in good condition is a |ong-term production
and survival and resilience or actually overconing
conditions like this. That is why we stated in our
concl usi ons that when you |look at it over the long term not
on single year, the fish population shows all of the signs
of a very resilient popul ation

MR. BAIOCCHI: Doesn't -- as long as we're getting into
that, is that fine? Can | discuss 5937 with M. Mtchel
since he brought it up? 1Is that fine, M. Lilly?

H O BROM: Ask nme. As long as you are not giving
testimony you can discuss it.

MR. BAIOCCHI: An exanple, doesn't 5937 apply to daily
fl ow?

MR. LILLY: Again, | amgoing to object on the grounds
that it is asking for a legal conclusion. | guess M.
Mtchell can answer it to the extent that he has know edge
about that.

H O BROMN: | sustained the objection, but answer it
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i f you have know edge.

MR. M TCHELL: | do not.

MR. BAIOCCHI: M. Brown, you have to understand,
just got this. It is very, very difficult. | just have
been sitting over putting together some comments.

H O BROM: | understand, M. Baiocchi

MR. BAIOCCHI: Even though | have concerns over M.

Mtchell's -- his hearsay testinobny, | want to go to Pau
Br at ovi ch.
H, Paul. How are you doi ng?

MR. BRATOVICH. Fine, thank you.
MR. BAI OCCHI : Cood.
This is going to start this ganme all over again. |

apol ogi ze.

Did you subnit witten testinmony to the Board whi ch was

si gned by you?

MR. BRATOVICH: No

MR. BAI OCCHI: Thank you.

Is it Exhibit 19 of Yuba County Water Agency 19 your
testi mony?

MR. BRATOVI CH.  Yes.

MR. BAIOCCHI: |Is said exhibit a report, not your
witten testinony?

MR. BRATOVICH. No. It is the testinmony submtted by

our panel listed on the front cover.
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MR. BAIOCCHI: Did you submit any witten testinony?

MR. BRATOVICH. As this represents our testinmony, yes.

MR. BAIOCCHI: At what pages is your alleged
testi mony?

MR. BRATOVICH. That's very difficult for ne to say.

It is difficult for me to say because essentially | probably
have to assune responsibility for every page.

MR, BAIOCCCHI: So it is difficult.

MR, BRATOVICH It is difficult because, as | stated in
t he begi nning of my sunmary, various individuals took |eads
in preparation of drafts of all these sections. But we
wor ked very closely and cooperatively in refining those
drafts and developing this witten testinony, and | was part
of that.

MR BAICCCHI : | understand that.

Isn"t it true it would be difficult for soneone
review ng the docunent to try to distinguish your persona
witten testinony?

MR. BRATOVICH. No. Because with the exception of
speci fic hydrologic informati on and the simulations
presented in the appendix, | think it would be possible to
say that | was participant in the remai nder of it.

MR. BAIOCCHI: Let's goto -- to your -- what is the
exhi bit nunmber for the exhibits sunmarizi ng expert

testi mony?
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MONA: S YCWA- 26.

BAI OCCH : 247

MONA:  26.

BAIOCCH : Can | use 26?2

FRINK: You can refer to it as 26.

3 » 2 3 B

BAI OCCH : Thank you.

H O BROMN: Thank you, M. Frink.

MR BAIOCCHI: | will try to go to the pages in your
testimony; it nay be difficult. Now, you talk about water
availability. Was there a water availability study that was
prepared by Yuba County Water Agency that was submitted to
State Water Resources Control Board?

MR, BRATOVICH | will defer to M. Ginnell. As |
said, | did not have the lead in the hydrol ogy anal ysi s.

MR. BAI OCCHI: Thank you.

This was part of your testinony, | believe.

MR. GRINNELL: As listed on the front of the cover,
obvi ously, the hydrol ogic aspects. W worked very closely
together to develop this proposal. Part of this proposal
requi red significant hydrol ogi c anal ysis, so that was our
contribution to the biologists.

MR. BAIOCCHI: Was that water availability study, was
that submtted to the State Water Resources Control Board
for their review prior to the hearing?

MR. GRINNELL: The results of the proposals -- we have
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shown wat er budgets here. W have shown resulting
exceedance probability plots of proposal that we have cone
up with. So there is quite a bit of information about the
hydr ol ogy of our proposal and the resulting flows fromthat
proposal .

MR. BAIOCCHI: To the best of your know edge, do you
know i f the Yuba County Water Agency submitted a water
anal ysis when they filed their water rights application?

MR. GRINNELL: | amnot famliar with the specifics of
the water right application.

MR. BAIOCCHI: The water budget. Paul Bratovich, what
is the water budget?

MR. BRATOVI CH. The water budget was the anount of
water from April through Novenber that was detern ned
according to the Yuba River Index application devel oped by
t he hydrol ogi sts on the team

MR. BAIOCCHI: That was devel oped by your team The
term nol ogy "water budget," it sounds like it is a budget.

MR. GRINNELL: Let ne explain again. As M. Bratovich
expl ai ned, there was a protocol for devel opi ng wat er budgets
and the resulting water budgets that were used in the
proposal, and those | ooked at hydrol ogic factors and al so
bi ol ogi cal factors to cone up with water budgets.

Initially there was a hydrol ogi ¢ anal ysis done that

provided initial estimates, and then those were refined
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t hrough exam nation by the biologists as to whether they
woul d nmeet the criteria that they needed for the flow
proposal which was a good condition criteria.

MR. BAIOCCHI: | want to excuse nyself, M. Brown.
Because | just got this and it is difficult, but I want to
have --

H O BROM: M. Baiocchi, would it help you. And
since you did fill in for M. Gee, would it help you if we
adjourned a little earlier this evening so you could prepare
your notes better?

MR. BAIOCCHI: | do have a few nore questions,

t hough, that | would like to ask now And | think the --

H O BROMW. Wuld that conplete your cross or would
you need nore tine?

MR. BAIOCCHI: It is going to have to. Pretty tough
What | am concerned about, you renmenber the page where you
have a variety of laws that Yuba County Water Agency has to
conply to?

MR GRINNELL: Right.

MR. BAIOCCHI: Do you renenber what page that was?

MR. GRINNELL: Sure. That was 14. You tal ki ng about
regul atory constraints?

MR. BAIOCCHI: Yes. Thank you very much.

What you don't have down here is the federal C ean

Water Act. |Is there any reason for that?
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MR. GRINNELL: | believe |I was talking about these
constraints in regard to our nodeling and how t hat affects
how we devel op a nodel for the operations.

MR, BAIOCCCHI: You did indicate the FERC |icense for
t he project?

MR GRINNELL: Right.

MR. BAIOCCHI: It is federal project, licensed
proj ect.

Consequently, and that is the reason why | bring up the
guestion about the federal C ean Water Act. An exanpl e,
Section 401 of the Cean Water Act of which the Board has
the authority, that was not nentioned here for beneficial
users of the state's water.

MR. GRINNELL: | amnot -- we have not nobdel ed any
specifics that | am aware that would drive the operation of
the Yuba River Devel opnent Project under that currently.

MR. BAIOCCHI: You did make a presentati on on hydrol ogy
and you nentioned New Bullards Bar Dam You nentioned the
dead storage, 234,000 acre-feet of water?

MR. GRINNELL: Yes, | did.

MR. BAI OCCHI: Thank you.

Now, is there a bottomoutlet valve on that danf

MR, GRINNELL: Yes, | believe there is.

MR. BAIOCCHI: Do you know the capacity of that valve?

MR, GRINNELL: No, | don't.
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MR. BAIOCCHI: Theoretically or operationally that
val ve coul d be opened to rel ease that dead storage water for
the protection of anadronopus fisheries downstreany isn't
that true?

MR. GRINNELL: Possibly.

MR, BAIOCCHI: There is a valve there?

MR. GRINNELL: There is a valve there, yes.

MR. BAIOCCHI: You don't know the capacity?

MR. GRINNELL: | amnot aware of the specific
operational aspects of that valve.

MR. BAIOCCHI: What | need to do -- would you say that
| need to cross-exani ne Donn Wlson? He is probably -- is

t here sonebody that knows? This is very, very inportant.

Because in your hydrology analysis, you're -- it's all of a
sudden we are down to dead pool. That is it, we have a dry
river.

MR. GRINNELL: M. Robertson, do you want to --

MR. ROBERTSON. The condition under the 1965 agreenent
precl udes Yuba from goi ng bel ow the 234.

MR. BAIOCCHI: By the '65 agreenent, with the
Department of Fish and Gane?

MR. ROBERTSON:  Yes.

MR. BAIOCCHI: Putting aside the agreenent, is there a
val ve on the botton? And that was so stated, there is.

What is the capacity of that valve?
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MR. ROBERTSON. | am not aware of that capacity.

MR. BAIOCCHI: Could that valve be opened to protect
public trust resources, downstream resources?

MR. ROBERTSON. | don't know t he operationa
restrictions on that.

MR. BAI OCCHI: Who woul d know the operationa
restrictions?

MR. ROBERTSON. The water agencies.

MR. BAIOCCHI: That woul d be Yuba County Water Agency?

MR. ROBERTSON. Yes.

MR. BAI OCCHI: Thank you.

Thank you very much, M. Brown. That is as far as |
can go.

H O BROMW:. Do you need nore tine?

MR. BAIOCCHI: | amgoing to have to review a | ot of
things, and I would like a tine for additional questions,
and if | don't cone up with them that's ny problem

H O BROMW: Wiat | amgoing to do is to adjourn early
this evening. We will start with you first thing in the
nmorni ng and then M. Gee.

MR. BAI OCCHI: Thank you.

H O BROM: We will continue your cross in the
norni ng, and you can organi ze your thoughts.

MR LILLY: M. Brown, it's certainly your call on the

schedul i ng, but I amvery concerned about stopping early
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today. Because as we explained on the very first day of th
hearing, M. Mtchell is not going to be avail able during
our subsequent week of the hearing. | am concerned about

whet her or not we will finish cross-exani nation of this

panel

tomorrow. And | woul d suggest it might be appropriat

to go forward with cross-exaninati on of sone of the other

| awyers, or at least to get an estimate of the tine frame t

see how nmuch tine it is going to take tomorrow for this

panel

H O BROMWN: On that basis, M. Lilly, would you

stipulate then that M. Baiocchi nay finish his cross

tonmorrow since he did step in in front of M. Cee?

i ke

MR. LILLY: | don't have a problemwth that. | would
to continue today, however.

H O BROAN: On that basis, M. Baiocchi, we will give

you a chance to organi ze your thoughts and conti nue

t onorr ow.

wi th

next

W will take your suggestion, M. Lilly, and continue
cross today.

M. Cook, | think you are next up, or M. Sanders is
up.

MR LILLY: M. Brown, nmy witness requests a

three-mnute rest room break, if we can do that.

rest

H O BROM: Al right. W wll take that three-m nut

room br eak.
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(Break taken.)

H O BROMN: Back on the record

M. Cook, you had question?

MR, COOK: Yes, M. Brown. | would Iike to ask M.
Lilly if he has any nore of these documents or overheads,
what ever they are called, prepared at this tinme and that he
i ntends to pass out tonorrow when the remai nder of his
wi tnesses testify. |If he has those, it would certainly sav
alot of time. It would help everyone if he can do it now

H. O BROMWN: Thank you, M. Cook.

M. Lilly.

MR LILLY: W don't have any nore overheads for this

e

panel. | amnot aware of any overheads for M. House or Dr.

House or M. WIlson. But if there are some we wll
certainly distribute themas soon as they are avail abl e.

H O BROMWN: Thank you, M. Lilly.

MR CUNNI NGHAM M. Brown, | have a real short offer
of sonmething. | amnot quite sure what to do with it.

Since we have been listening to the presentation of
testimony and cross-examnation | perceived there are sone
guesti ons about geography, both local and regional, dealing
wi th Yuba River watershed. Through the use of the
Department of Fish and Gane's facilities, we have obtained
sone overhead transparencies of USGS maps of the relative

area, and | amnot sure whether | want to offer themas ny
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exhibits. | amnot sure | would use them
I would offer sonehow that they be avail able for those

who want to use themin explanation of testinmony or in

qguestion of testinony. | tendered themto the Board and it
staff and will make copies if it is inportant or
relevant. | don't want to call themny exhibits. | think

they woul d be expl anatory and informational for those who
want to use them

MR FRINK: |f there are no objections, we certainly
woul d be happy to mark them staff exhibits, and anyone who
wants to use them when they are using the overhead
projector, is that agreeable?

MR, LILLY: | have no objection. | think they are
already -- all the GS maps are already designated as staff
exhibits in the record, so that is no problem

H O BROM:. Mark themas staff exhibits and as
appropriate we will put themup for clarification.

MR. FRINK: Are those ours to keep, M. Cunni nghan?

MR. CUNNI NGHAM  Yes.

MR. FRINK: Thank you.

H O BROAN: You want to give them a nunber?

MR MONA: | will designate them as S-SWRCB-9,

S- SVRCB- 10 and S- SWRCB- 11.
H O BROMN: Those exhibits will be available for any

who might wish to use themto clarify questions or answers.
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Thank you, M. Cunni ngham

MR MONA: One final clarification. Number 9 will be
the Smartville quad. Nunber 10 will be the Yuba Cty quad,
and Number 11 the Browns Val l ey Quad.

H O BROW: M. Sanders, you are up.

---000---
CROSS- EXAM NATI ON OF YUBA COUNTY WATER AGENCY
BY SOUTH YUBA RI VER CI TI ZENS LEAGUE
BY MR SANDERS

MR. SANDERS: Good afternoon, gentlermen. | want to
t hank you for rushing through your presentation, especially
M. Bratovich who obviously shortened his. | appreciate it,
for one. Not that it wasn't interesting.

I am going to ask questions hopefully of individuals,
but I would encourage you all, if you have an answer to a
guestion, to let ne know about it rather than just the
person that | directed the question to.

I amgoing to start with M. Bratovich. Looking at
your qualifications, S-YCWA-6, specifically Page 5, this is
al so going to -- | think M. Lilly had nmentioned this as
well. You had worked on the Lower Yuba under contract wth
DFG and you had done sone of the original data gathering for
the DFG is that correct?

MR. BRATOVI CH.  Yes.

MR. SANDERS: You were working for Beak Consultants
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back then?

MR. BRATOVI CH  Yes.

MR. SANDERS: Did DFG s nanagenent plan, the 1995
managenent plan was in part based on your findings?

MR BRATOVICH: It was based on nuch of the data
i ncl uded the Beak report.

MR. SANDERS: You gathered data. Did you nake flow and
tenperature recomendations to DFG at that tine?

MR. BRATOVICH. Personally | did not

MR. SANDERS: Did the Beak report?

MR, BRATOVICH: As | recollect, |I don't believe that
the Beak report did. To the best of ny recollection,
al though I wasn't personally involved in that el enment of
that report, | do seemto recollect that there were sone
anal yses integrating | FIM and PHABSI M wi t h di scharge
rel ati onshi ps and tenperature nodeling as it was conducted
at that time, and evaluating various scenarios. But | don't
recall that the Beak report actually came out with flow
recommendati ons.

MR. SANDERS: About when did you nmake those
i nvestigations?

MR. BRATOVICH. | personally was involved in 1986, '87
and | believe '88.

MR. SANDERS: Then on Page 2 of your qualifications you

have Yuba River conponent of AFRP U S. Fish and Wldlife
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Service. Wi were you under contract to? You were stil
wor king for Beak at that time; is that correct?

MR, BRATOVICH: Yes. | believe so

MR. SANDERS: Who were you under contract with? Who
was paying for you to be at those AFRP neetings?

MR. BRATOVICH. You know, | don't recall. W may have
had a small contract with Fish and Wldlife Service; we my
not have.

MR. SANDERS: The AFRP nmade recomendati ons for Yuba
River flows; is that correct?

MR. BRATOVICH. To ny recollection, the draft working
paper included fl ow recomrendati ons, the revised AFRP
docunent in '97 did not include flow recomrendations, again,
to the best of nmy recollection

MR. SANDERS: | amnot sure how to ask this question.
But would it surprise you if the Departnent of Interior
wi t nesses testified to specific flow recommendati ons and
attributed themto the AFRP wor ki ng paper?

MR. BRATOVICH. Ch, no, that wouldn't surprise ne. You
are referring to the 1995 draft working paper.

MR. SANDERS: kay. | understand that.

Did you concur with those AFRP recomrended flows at the
time?

MR. BRATOVICH. Well, actually at that time Dr. Brian

and | had the major role in devel opi ng the Yuba River
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conponent of the draft working paper

MR. SANDERS: So these flows for all years, 700 cfs
from Cct ober through March 31st, that is what you agreed to
back then?

MR. BRATOVICH Dr. Brian, do you recall specifically
the nuneric value on a nonth specific basis?

DR. BRIAN: | think your question warrants a little
nor e expanded answer.

MR. SANDERS: Go right ahead.

DR BRIAN: First off, as the title of the draft
wor ki ng paper indicates, it was a working paper for
restoration, not maintenance of fish in good condition, but
rather restoration of fish species and nanagenent concern

MR. SANDERS: W will get to that.

DR. BRIAN: Secondly, that effort that we participated
on was essentially -- it was a brainstorm ng session. That
is about the best way | can describe it. W were asked --
we were not asked to consider water availability. W were
not asked to consider operations, anything other than
listing potential, whether we had adequate data to support
it, potential living factors, and describe potenti al
restoration actions that may address those potenti al
limting factors, again, a brainstorm ng exercise.

At that time our data set was such that we did not

understand very well, relative to today, flow tenperature
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and rel ationships. W had very little information on that.
And we had very little information about flow em gration
relation on juvenile fish. W have very little information
about a lot of things. Based on the data that was avail ab
to us at that tinme and based on the mission of that
exerci se, we devel oped those flow reconmendati ons.

MR. SANDERS: | guess this is for either of you guys.
Why didn't the AFRP recommend reductions for bel ow normal
dry or critically dry years?

DR BRIAN: In our witten -- actually, let me pull ou
sonet hing here. | have a copy of the docunent that you are
referring to, at least a section of the docunent that you
are referring to, Section 3-XC, as in Charlie, -12 of the
'95 draft working paper. That is Page 1 of the Yuba River
section. On Page 3-XC-15 there is a statenent that says:

However, it should be noted that such flows
could -- (Readi ng.)

This is referring to spring flow reconmendati ons t hat
were stated in the earlier part of this page of the
docunent .

However, it should be noted that such flows
could reduce the availability of preferred
rearing habitat for young chi nook sal nron and
steel head renaining in the river. (Reading.)

The high flows between a thousand and 2000 that were
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bei ng reconmended. It goes on to state:
If flows of a thousand cfs or greater cannot
be maintained from April through June, during
dry and critically dry years, |ower base
fl ows punctuated by pulse flows shoul d be
consi der ed. (Readi ng.)

So, again, our available information at the tine was
very limted, and we did as authors of that, although we
were not asked to consider water availability and other
operational issues, as scientists that tried to provide
information that is useful in the real world, we needed to
put those kinds of statements in there. But | remnd you
that this was a brainstorm ng exercise. W were not asked
to recommend i nplementable flows, but rather just flows that
may address potential living factors.

MR. SANDERS: kay. | can live with that.

Just one question. Your current reconmendations don't
call for the use of pulse flows; is that correct?

DR. BRIAN. That's correct.

MR. SANDERS: Wiy is that? You just nentioned with the
AFRP -- we heard a bunch about it yesterday through M.

M nasi an aski ng questions on pulse flows. Wat is wong
with pul se flows?

DR. BRIAN.: | would go ahead and start it. | know M.

Brat ovi ch knows a | ot about this topic. |In the past, well,
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since the early '90s, coming out of the continuing
jurisdiction on the Lower American River, the Departnent of
Fi sh and Gane has done nunerous studies, outmgration
trappi ng studies and for a nunber of years they have
collected quite a lot of quantitative data and have
attenpted to | ook at other factors, such as tenperature,
flow, that nay be able to be related and expl ai n what
triggers outmigration.

And in the -- in conplying those data over the years
their conclusion is that emgration of juvenile salnonids in
the Lower Anmerican River is not related to flow So at this
time, that is a very simlar river. Cbviously, it is a
sonmewhat bigger tributary but in close proxinmty to the
Yuba. There is a lot of data on that issue. Fish and Gane
has collected a Iot of information, we don't have any reason
to believe that the Yuba would be significantly different
fromthe data that has been collected there on fall-run
chi nook sal non, at least for fall-run chinook sal mon

Based on the data that | ampersonally famliar with, |
woul d not recomrend pul se fl ows.

MR. SANDERS: Do you have anything to add?

MR. BRATOVICH  Yes, M. Sanders. The issue of pulse
flows | think is one that can best be characterized
regardi ng uncertainty as to their effectiveness. There is a

vast body of literature. Primarily nost of the literature
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cones fromthroughout the Pacific Northwest, that has
ascribed em gration of juvenile salnonids to various
sources or source of causality associated with em gration.

And first, the jury is out on what it actually is.
There is uncertainty associated with that. Numerous
factors, such as lunar cycle, photoperiodicity, turbidity,
wat er tenperature, increase or decrease in flow have al
been di scussed and described as potential factors
contributing to the outmgration of juvenile anadronobus
sal noni ds.

But to enbellish slightly on what Dr. Brian stated
regardi ng what we have | earned over the past six or seven
years now fromthe Anerican River, is that not only do the
field surveys conducted by the Departnent of Fish and Gane
in the nearby Anerican River indicate that outm gration of

juveniles is not associated with increase in flows.

Moreover, we don't have the luxury of extended sanpling

peri od of emigration on the Yuba River. As biologists, |
think we all wish that we have nore infornmation on
em gration, but we don't. Applying the Anerican River

i nfornati on that has been coll ected over the past six or

seven years now with outm grant rotary screw trapping. The

i nfornmati on coll ected by Departnent of Fish and Gane al so

i ndicates that the vast mgjority of fall-run chinook sal non,

I will specify that, in the Anerican River, enmigrate as
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post-energent fry. Post-energent fry are very small
individuals that really only rear in the river for a matter
of a couple weeks after hatching and go out. 1In fact, in
the Anerican River varies somewhat on an annual basis. But
nore than 85 percent, and sonetinmes nore than 95 percent, of
all of the estimated migrants for an entire year go out as
post-enmergent fry a few weeks after hatching.

So based on the infornmation presented by the Departnent
of Fish and Gane in the Anerican River that emgration is
not associated with peak flow events and that nost of the
outm gration occurs to post-energent fry, nost of the fish
probably are not in the Lower Yuba River during the nonth of
May. The vast majority have emigrated by that tinme and are
not associ ated peak flows. So, it seens there is a body of
i nformati on that has increased to a sense that for at |east
the American, which is proximate to the Lower Yuba River, it
did not seemto be warranted.

MR. SANDERS: Okay. Wile we are still talking about

people's qualifications, just for a minute, M. Brian, there

was one on your qualifications | had a question about. Page
1 of your -- | think it is YCWA-8, your qualifications,
there is -- the first thing there anadronous --

THE COURT REPORTER. One second, conputer problens.
(Reporter adjusts conputer.)

H O BROW: Back on the record
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MR. SANDERS: The first itemin your list of
qual i fications, anadronous fish enhancenment activities for
Yuba River, that is an AFRP progran?

DR BRIAN. Right.

MR. SANDERS: Who specifically were you working for
under contract with?

DR. BRIAN: It is actually the same programthat you
were asking M. Bratovich about.

MR. BRATOVICH. W worked cooperatively on that, M.
Sanders.

MR. SANDERS: You hel ped to devel op enhancenent
actions. So this is the same AFRP project? There is six
enhancenent actions. These are the ones that --

DR BRIAN: |I'msorry, | misspoke. | was |ooking at
the wrong paragraph. | understand the one you are talking
about now. On Page 17

MR. SANDERS: Yes.

DR BRI AN Okay.

MR. SANDER: Page 1, first things |listed there,
anadronous fish enhancenent actions for the Lower Yuba
Ri ver, Yuba County Water Agency. You were working for the
Yuba County Water Agency?

DR BRIAN. Right.

MR. SANDERS: You devel oped six anadronous fish

enhancenent actions for the Lower Yuba River. Can you
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briefly discuss those six actions, tell us what they were?

DR. BRIAN: Best of my recollection now, one of them
was answering flow recomendati ons.

MR. SANDERS: Was that the same instream flow
recomendati on that in your report --

DR BRIAN. No, it's not.

MR SANDERS: What were those? What were the instream
flows you reconmended to Yuba County Water Agency in the
past ?

DR. BRIAN: They were like, in this proposal, they were
conplex in the sense that they were nmultiyear, based on
water type. And as | indicated with regard to the AFRP
exerci se, although the protocol used in that process was
simlar to the protocol used in this process, probably the
two | argest differences were an attenpt to provide -- the
goal for that process was nore akin to providing optinmal
conditions as often as possible, as opposed to mmintaining
fish in good condition, which was the goal in this process.

MR. SANDERS: Who says? No offense. Who told you that
the goal is to maintain the fish in good condition?

DR. BRIAN: That was the goal that we set when we
enbarked on that work

MR. SANDERS: So, Yuba County Water Agency told you to
conme up with flows that will provide the fishery good

condi tion?
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DR. BRIAN: As an expert working for the Agency in the
panel that you see before you, it was our collective
decision along with input fromAlan Lilly that that was the
goal of the process for preparation of this hearing.

MR. SANDERS: So if you were asked to provide fl ows
that -- instead of good condition, nmaybe great condition
you woul d have hi gher flows?

DR. BRIAN: They would not necessarily be higher
flows.

MR. SANDERS: |If | asked you to, perhaps, optimze the
fishery conditions, would you recommend hi gher flows?

DR. BRIAN: |If you asked nme to optimize flows according
to the IFIMwork that Fish and Gane produced that we all
tal ked about in this hearing for chinook salnmon fry, those
flows are about a hundred to 150 -- actually | believe they
are nmaxim zed at roughly a hundred to 200 cfs.

So, if you believe what the IFIMstudies are telling
you and you want to try and nmexim ze habitat for that life
stage, you would need to reduce flows over our proposal

MR. SANDERS: Reduce flows over your proposal ?

DR. BRIAN: That's correct. You are asking a very
conpl ex questi on.

MR, SANDERS: | understand that. That was the first
one, instreamflows. I'msorry, | interrupted you. There

were five others.
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DR. BRIAN: One of themwas investigate the efficacy of
tenmperature control at Engl ebright Dam

MR SANDERS: Go on

DR BRIAN: | amtrying to renenber. It was years

ago. Maybe Paul can help nme remenber. He worked on that

with ne.

| know that we tal ked about -- in a section of that
report we tal ked about screening issues. | don't recal
whet her we had specific recomendati ons or not. | just

can't really recall off the top of ny head what the other
reconmendat i ons were.

MR. SANDERS: That is fine.

Are any of those six enhancenents actions included in
your reconmendati ons here today?

DR BRIAN: | think that it would be fair to say that
based on new i nfornation, the very reason this hearing was
called, that if you ook at the work that | have been
i nvol ved in over recent years any scientist continues to
work with new information as it becones available. And when
that new i nformati on becones avail abl e, you integrate that
new i nformation with old information. You analyze it. You
summari ze it, and you nake your inferences fromthat.

In the sense that back in -- several years ago that we
wor ked up a flow proposal, that was really for the sane

purpose as this hearing in terms of an alternative flow
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proposal to replace the '65 agreenent. |In the nost recent
effort there has been a trenendous body of additiona

i nfornati on that we worked with: hydrol ogic infornation, new
classification of hydrology with the Yuba R ver Index, flow
em gration relationships on both the Yuba and Anerican, flow
tenperature rel ationships that you heard M. Ginnell and
M. Bratovich speak to.

So, in a very real sense the instreamfl ow
recomendation that we put forth in our witten exhibit is
an evolution of an earlier attenpt at that, and it is our
best recomendati on today based on best avail abl e
i nformation.

MR, SANDERS: | will nove on to M. Mtchell.

I amreferring to the graphic that you had put on the
board. | am not sure which page or number. It was in YCWA
Exhi bit 19, Page 3-11. That was al so one of your overheads
for today.

MR, M TCHELL: It is also Nunber 5.

MR. SANDERS: Page 5 fromtoday's presentation

In [ooking at this, and | am | ooking at years '76
through ' 78, that was a drought, wasn't it?

MR. M TCHELL: | believe '76, '77 were drought years.

MR, SANDERS: '76, '77; and then there was another
drought nentioned, '87 through --

MR. M TCHELL: '87 through '92.
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MR. SANDERS: | see the escapenent is |low for those
years; is that correct?

MR MTCHELL: It is |ow conpared to other years, yes.

MR. SANDERS: Do you happen to know what the actua
flows were in the river, say, in Septenber, Cctober during
t hose years?

MR M TCHELL: No, | don't have that offhand.

MR. SANDERS: Then | see escapenent nunbers are up for
the past few years, say, '95 on through '99; is that
correct?

MR. M TCHELL: Yes. They have been hi gher than the
aver age.

MR. SANDERS: These have been wet years, haven't they?

MR. M TCHELL: | believe so.

MR. SANDERS: 1Is it fair to say escapenent nunbers are
better during wet years?

MR M TCHELL: No, | don't think that is a fair
statenent.

MR. SANDERS: You don't?

MR. M TCHELL: No. The conditions that occur in one
year may affect anadronobus sal noni ds, and those effects nay
not be seen until another year when the adults cone back.
And that nmay or may not be a dry or wet year

DR. BRIAN: M. Sanders, which years are you referring

to?
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MR. SANDERS: | amreferring to the nost recent, say,
five or six years as wet years. Again, | mght not have it
down with your -- | amusing wet in a generic sense, not in
your water index sense.

DR. BRIAN: Could you put up that overhead?

MR. SANDERS: Is it fair to say escapenent nunbers are
better with nore water in the river?

DR. BRIAN: | thought that is the question that you
were asking, so | --

MR. SANDERS: That nore or less is the question.

DR. BRIAN: | have sone infornmation to share with you

You realize that when you | ook at escapenent data |ike
this, these are adults that cone back into the river to
spawn. So the conditions, in-river conditions, that produce
those adults occur three years earlier. And | say three
years earlier because the typical chinook salnbn go out to
the river or out to the ocean for three years and grow and
return three years later. W all recognize that sonme of
that year class would return after just two years and sone
may stay as long as four or five. But the bulk of that year
class, there is a three-year delay before those adults cone
back.

Just to wal k you through this to answer your question
1955 you see is a very |ow escapenent year. Those fish

woul d have produced in 1952, which by the previous -- right
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now we operate off of the Sacranento Valley Index on the
Sacramento River. Cbviously, we produced the Yuba River
Index for this hearing. But prior to the Sacranento Vall ey
I ndex, which was developed in '95, there was a Four Rivers
I ndex that was commonly used. According to the Four Rivers
I ndex, 1952, the year that produced the young that returned
in '55 was a wet year

The fish returning in 1959 that were produced in '56
was al so a wet year. The higher return that you see in 1960
were produced in '57, which is an above normal year. \What
is interesting to note, is that you have these high
production years. First one of which is 1962. Those fish
produced in 1959, which was a bel ow nornal year. And the
two subsequent years, '63 and ' 64, shown here, were produced
in'60 and '61, respectively, which according to the Four
Rivers I ndex were both dry years.

So, no, nore water doesn't always produce higher
escapenent .

MR. SANDERS: Can either of you guys or any of you guys
specul ate on why 1982 was such a banner year?

DR BRIAN: 1982, three years previous was a bel ow
nor mal year.

MR. SANDERS: So it wasn't that -- | guess you'd
specul ate on why it was so good, not what happened three

years previous.
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DR. BRIAN: This question really speaks to nmuch of what
you heard in the testinmony, which in-river factors are only
part of what contribute to an escapenent three years |later

MR. SANDERS: So, | am |l ooking now at the average
post - New Bul | ards Bar Reservoir average, 15,119. Now, | am
not much of a mathematician. |f you -- seens to ne that
1982 has sonme affect of skew ng that average upward,
woul dn't you say so, M. Mtchell?

MR, M TCHELL: Well, | wouldn't use the word "skew. "
But it is one year that certainly affected the average.

MR. SANDERS: | see there were no surveys conducted in
1990; is that correct?

MR. M TCHELL: That's correct.

MR. SANDERS: Do you have any i dea what the escapenent
nunmbers were in 19907?

MR. M TCHELL: No idea.

MR. SANDERS: |f 1990 were a poor year, would it skew
t he post-New Bul |l ards Bar average downward?

MR. M TCHELL: When you say "a poor year," | am not
sure | know what you mean.

MR. SANDERS: The escapenent data showed that the
escaperent figures were | ow?

MR. M TCHELL: Yes. |If the nunber of returning adults
was | ower than the average, it would reduce the average by a

slight ambunt because the average is the integration of al
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t he years.

MR. SANDERS: Right. 1Is it correct to say that both
before and after Bullards there are both good years and bad
years in terns of escapenent?

MR. M TCHELL: | would say that is correct.

MR. SANDERS: Based on the data in this graphic, is it
your opinion that construction of New Bullards Bar has
significantly inproved sal non escapenent ?

MR. M TCHELL: It is one of the supporting pieces of
evi dence that we have presented today.

MR. SANDERS: Let ne get this straight. On average we
are tal king about approxi mately 2000 nmore fish per year pre-
and post-Bul |l ards Bar?

MR. M TCHELL: On average, yes.

MR. SANDERS: Do you know if there were -- if YCWA or
DFG predicted i mprovenents in sal non popul ation prior to
construction of New Bul l ards Bar?

MR. M TCHELL: Yes. | do recall there were sone
proj ections of increased run size.

MR. SANDERS: You don't know what the projections were?
O do you know?

MR. M TCHELL: | do not recall what they were.

MR, SANDERS: |s this 15,119, is that nore or |ess than
what was predicted?

MR. M TCHELL: | would have to go back and | ook at
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those nunbers. | amafraid | don't know that answer.

MR. SANDERS: | want to go to Page 316 of your
testinmony. Again, this mght be for M. Brian or M.
Bratovich or M. Mtchell. | amnot really certain who.

I am | ooking at the paragraph that starts with "Based
on daily records of the nunber of chinook sal non sal vaged in
Hal | wood- Cordua Canal ." You say that spring emgrating of
juvenile salnon can begin as early as md-April and continue
to md-June. Is that spring-run or fall-run, or both?

MR. M TCHELL: Well, as | explained earlier, we have
-- there is uncertainty as to the identification of
i ndi vidual fish based on size because of the broad overl ap
i n spawni ng and energence type and body sizes through the
years. So, we cannot definitively say whether those include
spring-run’ or not.

MR. SANDERS: What about steel head, when do they
em grate?

MR. M TCHELL: W don't have specific data on
em gration of steelhead in the Lower Yuba R ver. Based on
general Central Valley life history patterns the emigration
time for juvenile steelhead during their snolt migration is
inthe late spring. 1'd say early to late spring, in
gener al

MR. SANDERS: 1In |ooking at the next sentence down,

t hi nk, what do you nean by CDFG has not initiated sal vage
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operations early enough in the season to sufficiently
address the overall nigration period?

MR. M TCHELL: That refers to the timng of the
operation of that facility. |In sone years, because of early
mgration, many of the fish have al ready passed before the
streamwas installed, the canal, and so there is not a
complete or full record of the spring nmigration. And that
also is inreference to the large mgration of fry which are
suspected to occur in the Lower Yuba River very early in the
year. And, of course, those are not sanpled by the facility
because they do migrate nmuch earlier than when the screen
was installed.

MR. SANDERS: What happens to emigrating fish when DFG
is not operating the fish screen?

MR. M TCHELL: Well, if they enter the canal, they
woul d go through the canal, and I am not sure where they
woul d go at that point.

MR. SANDERS: They end up in diversion in the rice
fields or sonething like that?

MR LILLY: Excuse ne, this assunes there are any
diversions in the winter. | don't think there is a
foundation for that.

MR. SANDERS: | amtal king about -- | didn't nmention
any tinme of the year.

H O BROM: Wait, wait.
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MR. SANDERS:. |'m sorry.

H O BROMN: Address it to me. Respond

MR. SANDERS: | didn't nmention any tine of year. | am
not assumng there are diversions in the winter.

H O BROMN: | understood that.

Answer the question if you know t he answer.

MR M TCHELL: Well, | would just say that if there are
fish mgrating, entering the canal, and there is no screen
the fish would end up in the canal. W don't know where
they would go at that point.

MR. SANDERS: It's your testinony that DFG does not
operate the screen early enough in the year?

MR. M TCHELL: |In sonme cases it appears that nigration
had already started by the time the screen was install ed.

MR. SANDERS: What about in the summer, in md-June and
beyond, are you fanmiliar with when they stop operating the
screen?

MR. M TCHELL: Yes. The screen is operated through or
as late as June, md-June and sone years |late June, as
recal | .

MR. SANDERS: |If there is diversions going on in, say,
the mddl e of June or late June, do juvenile steel head and
sal mon enter the diversion?

MR. M TCHELL: |If diversions are occurring, they would

enter the canal and the fish screen, if present, would be
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able to take those, pick up --

MR. SANDERS: |If the fish screen isn't operating?

MR. M TCHELL: As | nmentioned before, there would be no
way to determ ne whether the fish are there. But if they
are there, yes, they go into the canal and woul d be present
in the canal

MR. SANDERS: Based on your professional opinion, are
the fish in the river in, say, early July when there is
di versi ons going on and the screen is not being operated?

MR M TCHELL: | amsorry, | didn't -- | msunderstood
your questi on.

MR. SANDERS: | amcalling on you to specul ate whet her
there are salnon and steelhead in the river at tinmes that
this screen is not being operated.

MR. M TCHELL: Yes. There certainly are fish in the
river when the screen is not being operated.

MR. SANDERS: | am asking you to speculate, do fish end
up in the agricultural diversions, salnon and steel head, in
the agricultural diversions under the way this screen is
presently operated?

MR. M TCHELL: Wthout a neans of sampling -- the
screen is acting as a sanpling device. Wen it is not
present, we don't know whet her --

MR. SANDERS: Yes, | --

MR M TCHELL: -- the fish are there.
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THE COURT REPORTER. One at a tine, please

MR. M TCHELL: As | said, | am specul ating. Because
when the fish screen is not there, then there is no neans of
detecting fish in the canal

MR. SANDERS: |'ve asked you to specul ate as an expert
Wi tness, as an expert fisheries biologist who knows
somnet hing about the fisheries on the Yuba River.

Are sal non and steel head present in the river at tinmes
that there is diversion going on and there is no screen
present ?

MR. M TCHELL: At the Hallwood-Cordua Canal, yes.

MR. SANDERS: Thank you.

M. Ginnell, you nentioned that the Sacranento R ver
I ndex was devel oped for water quality. Can you explain a
little bit how that applies to what we are tal king about,
which is water quantity for fish?

MR GRINNELL: Well, | just -- the Sacramento Valley
I ndex was devel oped for the 1995 Bay-Delta Water Quality
Plan. W have used that nethodol ogy to devel op a Yuba River
Index to tal k about water hydrol ogic conditions within the
Yuba River. So, | guess I'm-- and to |ook at fl ow
requirenents.

MR. SANDERS: Don't fish need water in all year types?
Maybe this is for the biologists.

MR. GRINNELL: | probably could answer that one, too.
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MR. SANDERS: | guess what | amsaying is, | fail to
see how a water year index applies to fishery habitat
needs.

MR. GRINNELL: In order to develop an instreamfl ow

standard, first you have to know that you have water to neet

that standard. And so by characterizing hydrol ogy of the
river, you can understand then what you have to work with,
essentially, in order to stipulate some instreamflows.

MR. SANDERS: Unfortunately, | don't have the page
nunber on your overhead. You mentioned sonethi ng about
system | osses that are accounted for in your nodel ?

MR. GRINNELL: Right.

MR. SANDERS: About how nany acre-feet of water do you
account for in system| osses?

MR, GRINNELL: Actually, systemlosses is a
relationship that is devel oped for the nodeling, and if you
want to know the details of calculation of systeml osses, |
think I would turn that over to Dr. Sun

MR SANDERS: Maybe | don't.

DR. SUN: To answer your -- | just have sonething to
add on your previous question regarding the index
devel opnent. The i ndex devel opment was designed to
characterize the water availability in all different years.
Bef ore Sacranento Valley Index there are Four River |ndex.

Bef ore Four River Index there are just index. And what was
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that for? Ws used to assess the ability of the systemthat
can provide instreamflow and projects denand for the
Central Valley Project and State Water Project. And so that
we use the sane nethodol ogy to devel op a Yuba River Index to
address the distinct characteristics of the Yuba River Basin
so to better represent the water available in those year
types and, therefore, how we can have better use of that
wat er .

For exanple, | just point out one exanple. In 1977 the
total year of uninpaired flow, the uninpaired flowis
assuned. There is no inpairnment on the upper basin and
everywhere else. The total uninpaired flow appearing in
Smartville was | ower than the dry year requirenent in the
Draft Decision. So, in that year if you are |ooking at that
wi t hout the project report, you have no way to neet the
instreamflow criteria alone, that alone in those years you
have to shut down all diversion. You also have to require
all the upper basin water user, like NID and P&E and ON' D
to stop the diversion to out-of-basin, to Bear River and
American River and al so Feather River. And all that effort,
you still cannot neet your standard.

So, therefore, it's necessary to recogni ze how nmuch
wat er can be supported by the systemin the water river
basi n.

Regardi ng the system | osses, that was a termwe use in
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t he nodel i ng process to account for that water that cannot
be controlled by the project.

MR, SANDERS: That is not what | was interested in.
Thank you for telling ne.

| guess what | wanted to know i s how nany acre-feet of

water in your nodel were attributed to or how nmany acre-feet

did you give for seepage and ot her | osses?

DR. SUN. If you refer to our recent testinony, |
believe it is -- there was a figure regarding the system
| osses in the exhibit.

MR. GRINNELL: Do you want to know seepage | osses or
system | osses?

MR. SANDERS: You're getting ne now.

DR. SUN. The system |l osses, if you |l ook at Page 2-5,
that was Figure 2-3 in Exhibit 16, YCWA-16, you can see thi
i s base nodel simulation. The system|osses, we attribute
all the flow that cannot be controlled by the project.

MR. SANDERS: What page is that?

DR. SUN:. Page 2-5.

MR. SANDERS: Thank you.

Go ahead.

DR. SUN: So you will see that it was actually
approxi nated by the -- as a function of total Yuba River
Basin uninpaired flow \Wat it nmeans is that when you --

t he basin have hi gher uninpaired flow, you have higher
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potential that you have |less control of all the water. You
may have flood. You may have water com ng out from Deer
Creek, that you have Yuba Ri ver Devel opment Project, no
control and things |like that. However, when you get into
the drier year, you -- the systemwas forced to operate nore
precisely. Therefore, the system| osses was greatly
reduced.

Therefore, if you want nme to give you a specific
nunber, there is not really a specific nunber because it was
a function of the uninpaired flow.

MR. SANDERS: | guess what |I'minterested in is not
system |l oss but in water that is not being used
econoni cal |y, seepage for instance.

MR. GRINNELL: Seepage --

MR. SANDERS: Losses fromthe canal s going to nowhere.

MR, GRINNELL: Well, losses fromthe river, we do
i nclude a seepage loss at 5,000 acre-feet per year for
seepage.

MR, SANDERS: That is in the river?

MR, GRINNELL: That is out of the river.

MR. SANDERS: Did you include |osses in seepage out of
t he canal s?

MR. GRINNELL: In nodeling denands we use 10 percent
| oss on deliveries.

MR. SANDERS: Going to shift gears a tiny bit. You put
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up a lot of graphics show ng deficiency based on the DFG
flows. You didn't -- | didn't notice any nodels for the
flows that YCWA i s recommendi ng here today.

MR LILLY: | will just object. Msstates prior
testimony. The graphs were | osses based on the Draft
Deci si on not DFG pl an.

MR. SANDERS: | stand corrected, yes.

You didn't nodel the YCWA reconmended flows?

MR. GRINNELL: W didn't show graphs of those types,
that's correct.

MR. SANDERS: Did you nodel thenf

MR. GRINNELL: Yes. That is how we got exceedance
probability plots that M. Bratovich showed in conparing the
flows for exceedance probabilities.

MR. SANDERS: You didn't create the sanme kind of graphs
showi ng when there woul d be deficiencies under those?

MR, GRINNELL: No, we did not.

You have to renenber, we put together a proposal, both
proposal s, that was based on two criteria. One is to neet
the two goals of the systemwhich is to neet the demands of
wat er users within Yuba County and al so to keep the fl ows
within the river to keep fishery in good condition. So, to
the extent that to neet those goals, that is how we nodel
the system And that is the protocol we used.

MR. SANDERS: You are saying that the flow being

CAPI TOL REPORTERS (916) 923-5447 714



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recomended by YCWA woul d never inpose a deficiency,
agricultural deficiency?

MR, GRINNELL: No, that is not correct.

MR. SANDERS: Can you correct ne?

MR GRINNELL: It would require deficiencies in sone
years.

MR. SANDERS: | will nove on.

Do you know i f YWCA's currently considering additiona
storage facilities on the Yuba River?

MR. GRINNELL: On the Yuba River?

MR. SANDERS: Wthin the Yuba R ver system

MR. GRINNELL: | know they have a fl ood study going on
right now. Specifically storage facilities? | know of the
Wal do Project which is actually off-stream storage.

MR. SANDERS: Did any of your nodeling include
addi ti onal storage in the systenf

MR. GRINNELL: No, it did not.

MR. SANDERS: You nodel ed for future demands, but not
for future storage?

MR. GRINNELL: That's correct.

DR. SUN. May | add sonet hi ng?

MR. SANDERS: Sure.

DR. SUN. Al those project devel opnents for additiona
storage, they are just planning. There is no inplenentation

date and a lot of review !l think still going on. And there
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was no definite date when that facility woul d be avail abl e.
And then the purpose of this sinulation was addressed to the
Draft Decision inpact, and Draft Decision supposedly

i mpl enented right away.

MR. SANDERS: You nodel ed for future denmand, though?

DR. SUN: We nodeled for future denmand.

MR. SANDERS: Do you know when that woul d be
i mpl enent ed?

MR, GRINNELL: Future dermands are -- there is
transition from present demands to future demands. |In fact,
there is a very good exanple of that. | forgot the
gentl eman's name fromDry Creek Miutual Water Conpany that
tal ked about starting to take deliveries |ast year. W have
in our update of the -- from 1992 we have included Dry Creek
Mut ual Water Conmpany as a present demand. Actually the
nodel i ng, we | ooked at conparison historic versus estinated
demands, although that is included in our nodel as a present
demand. It only came on | ast year

There is a transition. CObviously, it doesn't happen
all at once. As new service areas come on or as the service
area i s devel oped, then denmands transition to the ful
devel opnent demand.

MR. SANDERS: What about additional groundwater, did
you nodel for additional groundwater as part of a

conjunctive use programin your water availability?
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MR. GRINNELL: We did an analysis, and | did provide a
summary of our testinmony about the potential for groundwate
use and showed that the net recharge of the basin was on th
order of 15- to 20,000 acre-feet per year. Wereas, we are
showi ng deficiencies of the Draft Decision that are
essentially nore than a magni tude above that. Therefore,
conjunctive use, although a good supplenment, is certainly
not an answer to neeting deficiencies of the type that the
Draft Decision woul d inpose.

MR SANDERS: What about increased conservation or
i ncreased deficiency, did you nodel for that?

MR. GRINNELL: Not directly, although |I would say that

there is -- because of the way we nodel denmands, there is a
bit of an inherent issue there with respect to -- | will
give you an exanple. It is in our testinmony, an exanple of

rice, which is a very prevalent crop in Yuba County.

DWR estinmate for applied water for rice is, | think it
is out of our table of 6 or 6.1 acre-feet per acre. W
nodel a cap of five feet applied water. So, although it is
not a direct nodeling of conservation, there is sone
limtations and some reductions on waters that otherw se
woul d be estinmated the way that DWR does in their Bulletin
113. So, it is not, per se, a conservation, but it is a
reduction in applied water rates.

The only thing about conservation is that this water
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for diversions is used nmany tines. It gets diverted at a
Daguerre Point at initial application. The tailwater is
then utilized by downstreamentities. So, conservation can
be sonewhat questionable as for ultinate use through a | arge
geogr aphi c area.

MR. SANDERS: Are you aware of the proposed new intake
proj ect at Englebright?

MR. GRINNELL: Yeah, very nuch aware of that.

MR. SANDERS: Figured you were. Do you happen to know
what are the predicted benefits in ternms of tenperature with
t he new i ntake?

MR. GRINNELL: Yeah. It is real range. It has to do
with -- it is a very conplex environment. Englebright
doesn't act as a specific large reservoir with a cold pool
It is anywhere fromzero to as high, | believe, as
si x-degree reduction for certain tinme periods.

MR. SANDERS: Did you nodel for this new intake?

MR, GRINNELL: No, we didn't. That also is in
planning. It is very specul ative, nunber one, that it would
go in at the present tine. | guess it is, | believe, funded
t hrough Prop 204, four | believe it is. And secondly is
that, like |I say, although it is shown that it would be a
benefit, it is unknown as to how nuch the benefit woul d be.

MR. SANDERS: You don't know if you don't nodel.

MR. GRINNELL: Actually, we did analyze it in order to
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understand its viability and, therefore, try to push for
getting it put in.

MR. SANDERS: For instance, say, in Cctober what sort
of benefits are we | ooking at?

MR. GRINNELL: You know, | don't have those reports in
front of me. | knowit is definitely a benefit, but | don't
know t he specific reductions that it would be.

MR. SANDERS: So let ne just get this straight, the new
intake will allow Yuba County Water Agency to rel ease col der
wat er out of Englebright; is that right?

MR LILLY: Excuse ne, | will object. WII assunes
that the project is already a done deal. | object on the
grounds of specul ation.

MR. SANDERS: They testified that the tenperature
requi renent are inpossible to neet, yet in M. WIlson's
testimony he discusses the Engl ebright power outlet or new
i ntake at Engl ebright as being a project that is in the
works. And | am questioning their expert on the possible
i mprovenents in tenperature if this project is built.

H O BROMW: Do you know the answer?

MR. GRINNELL: No. It's a pretty conplex one.

H O BROM: It's all right to say |I don't know.

MR, GRINNELL: | don't know.

MR. SANDERS: You don't know if Yuba County Water

Agency will be able to rel ease col der water out of
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Engl ebright after you built this?

MR GRINNELL: | believe | said that it would cone out
colder. | just don't know how much and what the benefit
woul d be, what the timng would be.

MR. SANDERS: You don't know whet her Yuba County Water
Agency will be able to neet the tenperature requirenents
after installing the new intake?

MR LILLY: Again, | amstill going to object. The

guestion assunes that the project will be built. There is

still regulatory approvals and funding i ssues that have to
be addressed before the project could be built. |If he says
woul d instead of will, | would have no problem

H O BROMN: Restate your question, M. Sanders.

MR. SANDERS: | ama little confused by M. Lilly's
objection. | will try to restate my question.

If built, will Yuba County Water Agency be able to neet

the tenperature requirenments after installing the new

i ntake?
MR. GRINNELL: I, like you say, | could not tell you if
they could or could not. However, our analysis shows that

there is an awful disparity between what the tenperatures
are now com ng out of Englebright and what they would have
to be in order to nmeet the Draft Decision. And so | find it
very difficult. And | know quite a bit about, obviously,

the work here and about the tenperature control device, and
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I find it difficult in my expert opinion that that device is
going to be end-all deal for tenmperature certainly.

MR. SANDERS: kay. But you did prelimnary
engi neering and studying of this intake device; is that
correct?

MR. GRI NNELL: Yes.

MR. SANDERS: As part of that you predicted benefits?

MR. GRINNELL: Predicted a range of tenperature
reductions for a range of tine periods.

MR. SANDERS: You made those predictions, but you just
don't have them here today?

MR. GRINNELL: That's correct. They are enbodied in
our report that was submtted for authorization on the
proj ect.

MR. SANDERS: That report hasn't been introduced into
evi dence?

MR. GRINNELL: No.

MR. SANDERS: | aminterested in a concept of water
doubling. | think I understand how that works, but | think
| need to run it through with one or nore of you.

You start with the Yuba River index; is that correct?

MR. GRINNELL: Start with the water year
classification.

MR. SANDERS: And that tells you how nuch water will be

avail able in the systenf?
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MR, GRINNELL: The classification itself does not.

MR. SANDERS: | understand. You start by classifying a
year as wet, dry, whatever. The index is the tool to
determ ne what sort of water year it is?

MR, GRINNELL: That's correct.

MR. SANDERS: Once you know the water year, there is a
correspondi ng predi cted water supply and water demand. |Is
that how it works?

MR. GRINNELL: Yes. There is a water availability
anal ysis that's done | ooking at each of the water year
types. And fromthat analysis we determ ne the anount of
avail able water within a year type for a water budget.

MR. SANDERS: Then to get to the water budget, this
m ght be sinplifying it, to get to a water budget you take
t he amount of water avail able and you basically subtract the
predi cted demands?

MR. GRINNELL: No. Let's put up a slide. This is the
best way to show t he water budgets.

This is described in YCWA-19.

MR. SANDERS: Either | amvery dense or your witing
i nes because | can't make heads or tails out of it.

MR. GRINNELL: This is Slide 8 of M. Bratovich's
sunmari zation. And what -- it shows the water budget or
wat er availability calculation. W take scenario two, which

is the one with full devel opnent demands, and so the total
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wat er budget for April to Novenber, takes the Yuba R ver
outflow fromApril to Septenber plus the end of Septenber
storage, surplus, that surplus above the carryover storage
requirenent, and then that is the initial estimation of the
wat er budget .

There is a process that goes on beyond that, but that
is the start.

DR BRIAN. Steve, in the way of clarification when you
mentioned Yuba River outflow, is it fair to say that that is
a volume of water passing the Marysville gauge?

MR, GRINNELL: That's correct.

MR. SANDERS: | am just having trouble foll owi ng how
you end up with the flows starting with this. | amjust
trying to figure it out.

DR. BRIAN: Maybe | can take a crack at further
expl anation. Since | am not hydrol ogi c engi neer sonetinmes
it doesn't make sense to ne either. But in working through
it, | have a particular way of thinking about it that m ght
hel p you.

When you work with the Yuba River |Index, as M.
Grinnell indicated, it sinply tells you the nature of that
year, for any given cal endar or wet year or dry year or what
have you. Wen they run their sinulation nodel for the 1922
to 1992 period, they will get actual flows passing the

Marysvill e gauge for each nonth of the year, for all 70
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years or the 71 years of record. What they can do then is
they can sort those data for all wet years, for exanple, and
they can sort themfromthe greatest ampunt of water that
passed the Marysville gauge in thousands of acre-feet for
the period April through Septenber, then add to that any end
of Septenber storage surplus. And that will give you a
total volume of water in acre-feet. It may be 300, 000,
whatever it is. |In a wet year your highest volunmes will be
very high, over a mllion acre-feet.

MR GRINNELL: Several

DR. BRIAN. Then it will go down to the very driest or
the small est volunme of water that, A, passed the Marysville
gauge April through Septenber, plus whatever surplus was in
the reservoir. That total volune for one of the wet years
will be the lowest that has occurred historically. So in
| ooking at a water budget, that is what we did, is we ranked
those years. |If you |ooked --

For exanple if you took the nmedian year. Then by
definition if you use that as you water budget and all ocated
all of that water to both the conbination of deliveries and
instream flows, by definition, 50 percent of the tinme you
woul dn't have enough water. So in order to assure that you
can neet instreamflow requirenents that you are held to
every year for a given water year type, it nade no sense to

go to that | owest volune of water for that year type as
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defined by the slide that you are | ooking at right now.

MR, GRINNELL: | would add one caveat. And that is
that we actually used in sone situations the 90 percent
exceedance rather than m ni num

MR. SANDERS: Maybe | could ask you or tell you what
the source of ny confusion is and you can straighten it out
for me. | amlooking at Page 2-3, and it says for each
wat er year type a water budget was devel oped that defines
the mini mum anount of water available for the Lower Yuba
i nstream fl ow pur poses.

What you guys were just describing seemed to be the
total amount of water available in the systemfor al
purposes. Were does -- how do you get to available for
instrean? | amjust not getting it.

DR. BRIAN: Keep in mind that the April through
Sept enber vol une of water that we were describing is at the
Marysvil | e gauge downstream of the diversions. So by
definition in that fornula the diversions are accounted
for.

MR. SANDERS: | guess what |I'mtrying to get at is in
saying a dry year do the farners get their full allocation
of water before we start nmking reductions for fish or after
we start nmking reductions for fish, if you follow nme? |
m ght need to restate that question

MR. GRINNELL: | follow. The start of the process is
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to -- let's say we use scenario two, which is the full, so
the results that | showed there was the start of the
process. And certainly for wet, above normal, bel ow normal
years -- | amsorry, even in dry years that the deliveries
are nade. That is the start.

As shown in testinony, once we devel oped those initial
budgets those are passed as a total volume for use between
April and Novenber. Those are provided to the biologists
and they assess themas far as instreamflows, keep fishery
in good condition. So then there is an iterative process
that starts.

MR. SANDERS: | think |I've just got one or two nore
guestions, then | am done.

Do you happen to know how nuch water was in the nodel
for flooding rice fields for waterfow habitat?

MR. ROBERTSON. The fall flooding included one foot of

appl i ed water over 90 percent of the rice acreage.

MR. SANDERS: Do you know of fhand how nmany acre-feet we

are tal ki ng about?

MR. ROBERTSON: On the order of 30,000 acre-feet.

MR. SANDERS: That is just the rice acreage that gets
fl ooded and not the other acreage?

MR, ROBERTSON: For waterfow habitat and rice double
deconposition, as a joint use.

MR. SANDERS: | guess ny final question is -- nmy fina
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two questions, in a critically dry year -- let me go back.
When does that rice double flooding occur? Do you know what
time of year that is?

MR. ROBERTSON. It begins in Septenber, usually when
the fields are first drained and harvest begins, the
begi nning of October. In COctober is when the fl oodi ng
starts and it tapers off quickly and until about Decenber is
the last nonth that there is any diverted for that.

MR. SANDERS: October and Novenber, for critical dry
years what are the flows that you recommend for October and
Novenber ?

MR. BRATOVICH. For a critical dry year the m nimum
flow requirement recomended is from Septenber 15th to
Cctober 14th is 400 cfs at the Smartville gauge and 150 cfs
at the Maryville's gauge.

MR. SANDERS: Conceivably, we could have 150 cfs at
Marysville, while at the same tine rice farmers are fl oodi ng
their fields with 30,000 acre-feet of water?

MR. BRATOVICH. That does go up in md nonth. In
Cctober it goes 600 cfs at Smartville and 400 cfs at
Marysville, starting October 15th.

MR. SANDERS: Thank you very nuch.

Thank you, M. Brown.

H O BROMN: Thank you, M. Sanders.

Est her, how are you doi ng?
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THE COURT REPORTER. | am going down hill.

H O BROM: W need to finish this panel by tonorrow,
right?

Let ne get a feel of how nuch tine.

M. Cunni ngham how rmuch tinme you will need for your
Ccross?

MR. CUNNI NGHAM M. Brown, | will probably be require
to i npose upon your goodwill nultiple tines. And |ooking a
t he substance that we've already heard and substantial that
| still have to resolve, | amgoing to have to ask for
al rost two hours of cross-exam nation.

H O BROMWN:  Ckay.

M. Morris.

MR MORRIS: At this time we do not have any. W nay
develop sonme in the future, probably rather short, 15
m nutes at the nost.

H O BROM: M. Cook.

MR COOK: Well, M. Brown, | will do my best for 20
mnutes, but | think that is very optimstic. And as we go
along, it may well exceed that by quite a bit, with your
perm ssi on.

H O BROMW: Ckay, M. Cook.

Next, M. Bezerra.

MR. BEZERRA: On the order -- Browns Valley Irrigation

District would have on the order of what M. Mrris is
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tal ki ng about, 15 to 20 m nutes.
H O BROMW: W have M. CGee and M. Gallery. |

know if M. Gllery will have any. M. CGee will. |

don' t

t hi nk

that even with M. Cunninghanmis two hours, we ought to be

able to finish this panel by tomorrow. W will not run any

later time. | see everybody is getting tired. | am
Esther is the one that has the hardest job.
So we will start --

Yes, sir.

SO

MR MORRIS: One clarification if | could because |

have sone witnesses that are coning up fairly shortly. It

| ooks to me -- | just want to get a sense. W are not going

to get to our testinony by Friday. Wuld you agree with

t hat ?
HO BROM: Well, let's see, M. Morris.

MR MORRIS: That is tonorrow.

H. O BROMWN: Does anybody -- is Paul M nasian going to

have any direct? Do you know?
MR. FRINK: He did subnit sonme. He said four

Wi t nesses, but he is going to have at |east a couple.

H O BROMW. Wth M. Mnasian in front of you, M.
Morris, | think that is probably correct. | don't know
since Paul is not here.

MR MORRIS: | will run the risk.

MR. CUNNI NGHAM M. Brown, also as a question, perhaps
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M. Lilly can help resolve. To the extent this panel will
hopefully finish up tomorrow, | amthinking you nmentioned
earlier that may be the tinme for M. Mtchell to provide any
rebuttal since his availability would then be dranatically
reduced in the followi ng proceeding, the follow ng three
days. That nay also be a factor to put in your tinme log for
t onor r ow.

H O BROM: That is a good point, M. Cunningham

WIlI M. Mtchell be able to provide rebuttal tonorrow?

MR LILLY: It depends partly, of course, whether we
get done with the cross-exam nation of this panel. And we
also -- he is also having to work on that at the sane tine
he's been working on this. W will try to have it ready if
time is avail able tonorrow.

H O BROMWN: Everybody has been noving pretty quickly.
| think that this will nove fairly quickly, M. Lilly. Be
optimstic, anyway.

| thank all of you for your patience and courtesy in
the way you've handl ed some difficult issues. | appreciate
that and t hank you, Panel.

See you first thing in the norning at 9:00.

(Hearing adjourned at 5:10 p.m)

- --000---
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